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GREAT AND SMALL POWERS
IN INTERNATIONAL LAW FROM 1814 TO 1920
(FROM THE PRE-HISTORY OF THE UNITED NATIONS)

PREFACE

The existence of great and small Powers side by side has always been
a source of particular difficulties and international conflicts. Problems of a legal
character only began to appear when, in international society, there developed
the necessity of organization, and when the basis of international law was
created at conferences. Only then the problem of participation in that creation
became acute, and after that there arose the problem of directing an
organized international society. The problem of what role should be allowed
io the great Powers and to the rest of the States in particular came up,
and in connexion with this, what position has the principle of the cquality
of States in the international law of today.

In practice the creators of the Charter of the United Nations admitted
a privileged position for the great Powers in the management of international
society, assuring at the same time in the Charter for the rest of the States,
members of the Organization, “sovereign equality” and at least formal equal
participation in the organs of the United Nations, with the exception of the
Security Council and the Trusteeship Council.

In the theory of international law the problems arising from the co-
cxistence of great Powers and smaller States belong to the most discussed,
as they are closely linked with the very foundations of this law. Dealing
with nearly every problem, writers are forced to occupy certain positions
in relation to this subject. There are, however, a relatively small number
of works based on first hand material devoted directly to the rele of the
great Powers and to the principle of the ecquality of States. Up to the
present the works of Max HusEer, Charles Dupurs, and above all of Ed-
win DE WITT DICKINSON' are recognized as essential in this field. Amongst

' Max Huszg, Die Gleichheit der Staaten (Juristische Fesigabe des Auslandes zu Josef
Kohlers 60 Geburtstag, Stuttgarl 1909); Charles Dururs, Le dioit des gens el les rapports des
grandes puissances avec les autres Etats avant le pocte de la Société des Nations. Paris 1921;
Edwin pE Wrtr DickinsoN, The Equality of States in International Law, Cambridge Mass. 1920.

(5]
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the latest monographs the works of J. Marxus, R. Papirac, Wilfried
ScHAUMANN, and the articles by Remigiusz Brerzanek, I'. . KosugwnNikow
and TENExiDES should be mentioned?. There is a special lack of €ssays on
the investigation of the development of the practice and doctrine in cer-
tain periods of the history of international relations and international law.

The aim of this work is to show a certain important section of the
practice and doctrine of this law, namely that of the period from the ap-
pearance of a major group of great Powers at the Congress of Vienna in
1814 until the first formal recognition of their leading role in the Covenant of
the League of Nations and tacit in the Statute of the Permanent Court of
International Justice. This review is a contribution towards a better under-
standing of the present status of the great Powers and the significance
of the concept of “sovereign ecquality” in the Charter of the United Nations.

As ground for an examination of the practice international conferences
have been selected, because at them international organizations had their
origins; these conferences are, as ULLMAN correctly states, “those interna-
tional mechanisms in which there appeared common legal convictions and the
efficacious will of the subject of the Law of Nations in a specific interna-
tional form™?,

A rveminder should be added here that it was at jusi thesc conferences
that the most important decisions were taken with regard to individual
States as well as with regard to the whole of international society. Con-
temporary international law as well as international organizations, like the
League of Nations, and lately the United Nations were the work of thesc con-
ferences. From the peini of view of this examination it should be stressed
that conferences up to the creation of international organizations form the
one and only ground for this examination, for al these on a common platform
great and small States met in the persons of their representatives.

Of course not all conferences have the same significance for the development
of international law and relations. Of nearly two hundred that tock place
during our period we have selected only the most important, the most typical

2 See Bibliography. For list of abbreviations see page 135.

3 “Es ist auch zuzugeben, dass Kongresse und Konferenzen jene internationale Einrich-
tungen sind, in welcher am unmittelbarsten uund in einer spezifisch internationalrechtlichen
Form die gemeinsame Rechtsiiberzeugung uund der rechtlich bedeutsame Wille der Vélker-
rechtssubjekie zum Ausdruck kommi”. Urimany 147, Petrer thinks the Cenference is the
first organic form in the series of internalional institutions of a legislative character (*la pre-
miére forme qui se présente dans la série des Lypes organiques des institutions internationales,

3

dont le charactére est encore législatif”). Further he writes: “... la conférence internationale
apparait comme la forme d’organisation internationale la plus dynamique, la plus créatrice,
sinon la plus déecisive”. Porrer 84; cf. Zarmsxi 3; MarteEws, Friedrich I 223—224; Twiss

I, VI; BowrFiLs 7; SiBERT 395; KAUuFmannN 502,
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with regard to the relations of the great Powers to the rest of the States,
which constitute milestones in the development of relations and interna-
tional law.

It should be remarked that we have limited ourselves to a discussion ounly
within the main current of international law in this period, namely the
European practice. Omitted here in particular is the practice of Pan-Ame-
rican Conferences, which had and still have a rather local significance.

Acceptance of the Congress of Vienna as our starling point in thesc
examinations is justified because of the exceptional significance that Con-
gress has for the development of international society and international law.
1t was the first great general European Congress, and it opened a new era
in international life. The whole of Europe was represented at it, with the
exception of Turkey, and the decisions which were taken there concerned
the essential interests of the whole continent. For the firsl time a congress
did not serve only for making peace, but also settled the order in many
Furopean matters. For the firsi time in history at that Congress there were
created and put into the form of a multilateral treaty several norms of inter-
national law which today are still sigmificant. The Congress of Vienna also
merits being called the first modern congress, because with it concludes the
period of incessant disputes for precedence among monarchs and their re-
presentatives, which made up to then international relations more difficult
and even paralysed them completely?.

Of prime importance from the poini of view of this examination is that
at the Congress of Vienna there clearly appeared a group of great Powers
as the self-appointed supreme organ of Europe®.

Besides the practice we have examined parallelly also opinions on the
doctrine of international law, because it only, up till now very important,
and until lately the sole means of ascertaining norms of this law, and an ex-
pression of the legal sentiment of international society, allows us to evaluate
what from the practice of states has a tendency to consolidate into a norm
of international life.

4 KroreEr Uebersicht 163—164.

8 In one of the first modern monographies on the theme of the equality of States,
Max HUBER, justifying the limitation of his subject of examination, writes:“Bei der Eror-
terung der in Betracht kommenden Vorginge kinnen die Ereignisse vor 1814 unberticksichtigt
bleiben. Es kann nur das als positives Gewohnheitsrecht gelten, was im Verlauf der neuesten,
in der Hauptsache durch den Wiener Kougress eingeleiteten Epoche der Vélkerrechtsent-
wickelung sich als Rechtsiibung nachweisen lisst. Die Periode nach 1814 ist auch deshalb
fiir unsere Frage die allein massgebende, weil erst von jener Zeit an eine gesamteuropiische
Politik und ein Konzert der Grossmichte datiert. HusBer 98; cf. BierzaNex 57; Nicorson
137; CMH IX, Dupuis Droit 41; Huserr, Prawo, I 33, 82, 83; GuccuNEEM Principes 99;
HorrmanN 11. At the debates of the Congress of Vienna the term “the great powers”
was used for the first time. TEMPERLEY I 248 n; WEBSTER Congress 61.
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And hcre, similarly as in the practice, we have limited ourselves 10 a dis-
cussion of only the most typical opinions contained in the systems of writers,
who according to the definition in Articule 38 of the Statute of the Inter-
national Court of Justice are “the most highly qualified”®, or those meriting
quotation because of the originality of their opinions.

¢ ... the teachings of the most highly qualified publicists” (Article 38, 1 d).



Cuarrer ONE

THI FIRST PERIOD OF THE HEGEMONY OF THE GREAT POWERS

TrE CONGREsSs OF VIENNA

The formal reason for holding the Congress of Vienna' were the peace
treaties concluded on the 30th May 1814 in Paris, between France and the
main allies: Austria, Great Britain, Prussia, and Russia, afiter the defeat of
Napoleon. The treaties were also later signed by France, and, in nearly the
same form, by Portugal, Spain, and Sweden. In these treaties the four great
allied Powers had alrecady disposed of, with regard to the most important
points, the territories of those countries previously defeated by Napoleon,
and had declared among themselves what were going to be the main principles
for the system of future Europe. In Article 32, however, they added:

Dans le délai de deux mois, toutes les Puissances qui ont été engagées de part et d’aulre
dans la présente guerre, enverront des plénipotentiaires & Vienne, pour régler, dans un con-
grés général, les arrangemens qui doivent compléter les dispositions du présent traité?

In fact, the negotiators, to provide for the division of work at the Con-
gress, and primarily to guarantee that their deccisions should be exclusive in
the most important matters, held unofficial conferences previous to the Con-
gress among the four main allies, namely, Austria, Great Britain, Prussia,
and Russia, In a separate protocol dated the 22nd September, 1814, they
decided:

les quatres Puissances seules peuvent convenir entre elles sur la distribution des pouveirs
(pays cu provinces) devenus disponibles par la derniére guerre et la paix de Paris...

les Plenipotentiaires des quatres Puissances n’entreront en conférence avec les deux autres
sur cet objet, qu’'a mesurc qu’ils auront terminé entiéremcnt, et jusqn’d un parfait accord

T Part of this chapter was published by the author in an article entitled: Great and
Small Powers at the Congress of Vienna. The practice and docirine. “Pafistwo i Prawo™, 4/1949,
29—44 (in Polish).

* NRT IT 12.

(9]
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entie eux, chacun des tois pomnts do la dwstubution teuteriale du duche de Varove, de
PAllemagne, el de I'ltahe®.

As reasons for this deasion, they gave:

La disposttion sui les provinces conquuses appailient, pat s4 nature méme, aux Puissanes
dont les efforts en ont feit la condquéte?

They referred by this to the fivst secret article of the Ticaty of Par,
which distinctly gave decisions with zegard to territorial matters into the
hands of the four great allies®.

Only duve to the clever action of Talleyrand, who, while conforming io
the instructions of his monarch, played the role of defender of the rights
and interests of small States, was France successful in gaining the right 1o
pdrtl(‘ipatc m this company’“.

Delaying actions, especially Lhose nf Mettermich, made preparvations fe
the Congress late’. Not before the 8th October did all the signatories Lo the
Treaty of Paris publish a common derlaration, i which they referred 1o the
above mentioned Article 32. They afhrined:

aprés avont minement 1éfléchn sm la situation dans laguelle 1ls se trouvent placés, et <
les devowrs qui leur soni, mnposés, 1s ont reconnu, quiils ne sawont mieux les remplir, gu’en
etabhissant d’abord des commumicabions hibres et confidentielles entre les Plenmipotentiaires
de toutes les Puissances Mais ils sont convawmcus en méme temps, qu’ll est de Pintérét de
toutes los pailies intervonantes de snopendre la reunion gévérale de leur Plenipotentiares
Jusqu’d Pépogne ol les questions, s lesquelles on devia piononcer, seront parvenues 4 un
degré de maturité suffisant pout que le 1esullat 1éponde aux primeipes du droit pubhc?, aux
stipulations du taité de Pans, et a la juste abiente des contemporams?

3AWEG IX 1689 Spam and Franie are neant, Porrugal and Sweden aren’t even
mentioned.

* 1bid.

> Iid, “  la dasposition & Fane des tennitones sera teglee an Congies sur les bases ariétess
par les Puissances allies entie elles”.

5 Durvurs Le Drou 61-—68. France was not adputted formally to the Twiopean (oncert
until the Congress of Awx-la-Chapelle, see below An miteresting illusthiation of the activity
and arguments of Talleyiand 15 this extract of lus letter to the British representative, Cast-
lereagh, of the 5th October, 1814 “ I’Europe ne tiendre av~ arrangements, qui seront
faits , ne laissant au Congiés autre chose a faire que d’approuver, on ne manguerail pas
de prétendre, que parmis ces pwssances 1l y en avait gualre qui, par leur unien, formarent
une majorité consiante, ce qui lem avart donné une autouté absclue dans la commussion
préparatoiie, et gue, pai leur influence mdnviduelle et collecti-e, elles avaient ensmte forcé
Uapprobaiion du Congres, de sorte que c’élait lem volonté particuhieie seule, qui était devenue
la lox de VEurope”. AWC VIII 67—u8.

" Hustowre 1 372,

8 The term “droit public européen” o3 just “droit public” couresponds to international
law today.

* AWC L, bk I, 33—34.
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They decided to delay the openmg of the Congress unti the 1st November!?.

The representatives of 62 monarchies, princedoms, provinces, and free
towns, numbering in all 216 plenipotentiaries, with moreover two Emperois
and 5 other monarchs, arrived in Vienna. This number cven for today would
be staggering. Only a small number of them, however, had to take any pasi
whatever in the debates.

In spite of an announcement neither an official opening nor any full sessien
ever saw the light of dayll, What arc called the debates of the Congress of
Vienna, and thus fiusi of all the scssions, which can be traced fiom wvery
maccurate munutes, weie formally nothing olber than preparatory work,

The recorded scssions took place m iwo groups. The group of all aght
representatives, the signatorntes to the Treaty of Pams, namely, Ausing,
France, Great Britam, Prussia, Portugal, Russia, Span, and Sweden held
discussions rather in the frst period of the Congressi?, i, e. from the be-
ginning until the end of March 1815. They were occupied with such matters
as the annexation of Genoa by Sardinia, the free navigation of internatiopal
rivers, the abolition of the slave trade, and the working out of regulations
regarding diplomatic rank. The frst session, in which Metternich was chosen
chairman, was also held i this company’s.

On the other hand, the group of representatives of the mam allies alone,
Austria, Great Brtain, Prussia, and Russia, together with France, held
sessions in the second, decisive part of the debates, namely, fiom January
1815 until the end. This “Committee of Five” formed the real Congiess
of Vienna', In this group the most important territorial decisions and those
with regard to the final draft were determined. This Committee had four Limes
as many sessions as did the group composed of all eight allies's.

The above mentioned groups, coming to debates on councrcte matiers,
sat m council as a whole, or in part as commissions. From the twelve com-
missions given by KLUBER, excluding the drafting committees, the plenipo-
tentiaries of all eight signatories of the Treaty of Paris only took pait in
four's, The States which were signatories to the Treaty of Paris, with a small
number of exceptions, had no active part in the debates, not even m those
of their own matters. Their role was limited to submitting motions, ex-
planations, or protests. Judging from the whole course of the Congress, such
intervention was practically without meanng.

The first session already gives us a certain illustration of the treaiment
of States not belonging to the cight alhied Powers, when a quite unsual, accor-

1 AWC 1, bk. 1, 35. 11 Sarow I 79

iz The Congress lasted from the 30th October 1814 until the 9th June 1815, eounting
fiom the election of the chairman to the signimg of the general act

B AWC VIII 81—-82. 1 WeBsTER Congress T3.

1B AWC IX 1—166. 16 KruBer Uebersicht 44-—52.
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ding to contemporary diplomatic practice, decision was taken, in that the
plenipotentiaries of these States were invited by means of a public notice
to invest their full powers upon the secretariat of the Congress??.

A typical example of the illusory part played by small States in settling
their territorial matters through the Congress was the annexation of Genoa
by Sardinia, already decided upon in the Treaty of Paris (Secret Article 2),
as was the case with most of the matters which werc subject to settlement
by the Congress. News of the above mentioned article was given to tho
King of Sardinia. The envoy of Genoa was informed of it in writing in
the form of an extract from the protocol, in which it was decided amongst
other things:

les Puissances admettront les conditions les plus libérales pour la réunion du territoire
de Génes au Piemont, el consulteront autant qu’il pourra se faire, dans exécution de cette
mesure, 'intérét et la satisfaction des Génois™®.

Furthemore it was decided that the representatives of Sardinia and Genoa
should be invited to the debate on a means of reaching agreement regarding
their interests with the delegates of Austria, France, and Greal Britain,
and that these plenipotentiaries should then draw up a plan containing all
the detailed decisions?,

The facts clearly prove that the union of Genoa was already decided in
advance. The participation of that republic’s plenipotentiary was limited
solely to the agreement of his own country’s liquidation. He bad lo express
this agreement in the face of the great Powers and of the British army of
occupation. The ecloquent protest of Genoa concluded with the following
words:

Les villes de Chaumont et de Chatillon-sur-Scine retentissent encore de ces nobles assurances
que les nations respecteraient désormais, leur indépendance réeiproque; qu’on n’éléverait plus
d’édifice politique sur les ruines d’Etats jadis indépendants et heureux; que 1’alliance des
monarques les plus puissants de la terre avait pour but de prévenir les envahissement gui
depuis tant d’années, ont desolé le monde??;

This protest, on the proposal of Talleyrand at a meeting of the “Eight”,
was entered in the acts of the Congress without being read'

The great Powers treated differently Switzerland, who, Lo a certain extent,
had sought their intervention. In this case the commission acted through
the “Great Five” under the name of “the intervention of the Powers in the
question of Switzerland”, and was composed of all five plenipotentiaries, who
had the character of official arbiter?®. The plenipotentiaries of Switzerland
were invited only to outline the aim of their mission. They expressed the

7 AWC VT 81, s AWC VI 88, 1 AWC VIII 85--89,
20 The place where the allies met before the conclusion of the peace. AWC VII 420—421.
3 AWC VII 418, 2 AWC V 158,
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wishes of their country: an assurance of her independence and a guarantec
of her neutrality. The committee next issued appropriate orders for keeping
the peace, “while they were busy in Vienna discussing the internal matters
of that country”?, After this they summoned envoys from individual cantons
to hear their views?!. When the work of the committee was completed,
a declaration was published by all the eight signatories to the Treaty of Paris,
which contained decisions regarding the external and internal frontiers of
Switzerland. On its reception in the Swiss Parliament depended the conferring
of independance and the recognition of that country’s neutrality?.

When the plenipotentiaries of Switzerland speaking in presenting this
declaration in their own parliament, complained of the inadequate definition
of the frontiers, the “Great Five” explained: “on n’a pu reconnaitre en eux
la qualité de pouvoir adhérer ou ne pas adhérer a la dite Declaration” and
resolved that they should not interfere with anything in the discussion?S.
As a result of that the Swiss parliament accepted the declaration with the
minimal number of votes nccessary for passing this kind of bill®?,

The part played by great and small Powers merits particular attention
in the commissions which had as their aim the projecting of certain general
principles, which in the future would mark universal obligations.

Only the representatives of thosc courts “more interested” were allowed,
on the discision of the “Kight”, to form part of the commission regarding
navigation on the Rhine and other international rivers; these were Austria,
Great Britain, France, and Prussia?., At this point the States lying on the
banks of these rivers were admitted to the debate for working out details
regarding navigation on the Rhine and its tributaries?’.

The draft of the article enacting freedom of navigation on international
rivers as a general principle was signed only by the original members of
the commission, namely, by the representatives of Austria, France, Great
Britain, and Prussia, but the draft regarding the Rhine and its tributaries
was signed by “all present and interested” %,

An expression of the realisation of the rights of small nations may be seen
in the reservation made by the representative of Hesse in signing the fore-
mentioned draft. The protocol summarised it as follows:

vu P'égalité des droits de souvéraineté de la maison 8lectorale de Hesse, sur sa petite

portion de la rive droite du Rhin, il aurait dii s’attendre & &tre invité A participer aux con-

2 Ihid. 184; *“.. durant le temps qu’on s’occupera a4 Vienne des affaires intérieures de
cet état”.

2 Thid. 181—184. ® Ibid. 310, 319.
2 “Mrs les Plenipotentiaires ont jagé, qu’il n’y avoil pas lien & entrer en diccussion
avee les dits députés”. AWC IX 71. T AWC V 319—320.

® AWC VIIL 100—101 “les plénipotentiaives des cours plus directement intéressés”.
* Thid. 11T 12. % Ibid. 251.
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férences lenue st la navigalon de ce fieave, mais, que lemr réeultat wtile pown Dintéiét
général du commerce de 'Allumagne, Pavait engagé 4 joindre so signature & celle des membies

des susdites conférences?!,

When the group of eight came to select the commission on the problem
of the slave trade, the representatives of Spain and Portugal demanded
a limit to the composition of the commission, similar to that on the question
of the rivers, namely to States particularly interested, which meant in this
case colonial countries. However, Great Britain’s representative together
with others frercely opposed this. The British representative cbserved:

la question de la traite des ndgres ne devant pas &tre considérée uniquement dans ses
1appoils avee lel ou tel intérét local, ou avec la législation pailicalitrie de tel ou tel pays,
mnais corume une question intéressanl essentiellemnent I'humanité entidres2,

At ast the whole “Eighi” met on this matter. Non-colonial couutries like
Austria, Prussia, and Russia played a part in three special meetings, but to
colonial countries, such as Denmark and Holland, was sent only the extract
from the protecol of the session and the concluded declaration condemning
that commerce, even though they expressed particular interest in Lhe abolition
of the olave Lrade®. This is how the question of participaling in the debates
looked on a matter “of great interest to all humanity”, where, as it is known,
not a small role behind the scenes was played by the factor of economic
competition.,

Among the most imporiant achievements of the Congress of Vienna was
the solution of the problem of precedence belween monarchs and their re-
presentatives. Right {rom the very beginning of the debate, a single dispute
in this macter, which took place between Wirtemberg and Hanover, gave
Metternich a chance Lo publish the principles of equality of monarchs as to
their rank . According to the decisions of the Trealy of Paris, a special com-
mission was created for this problem, composed of the representatives of the
eight Powers®. The establishment of a classification of countries was, however,
unsuccessful. I established iustead directions for the rank of diplomatic
representatives, Lo which they invited the remaining monarchs to accede?S.

With vegard to the role of small States and as an illustration of Lheir
claim to equal rights it is still necessary to mention the debates over the
constlitution of the union of German States, which constituted a completely
different part of ithe Congress. The debates on this matter, as was the case
with the whole course of the Congress, must be devided into two phases:
before the return of Napoleon from Elba, and after his return, when the

31 Tbid. 252. The 1epresentatives of Hesse were invited after the beginning of the debates.
2 AWC VLT 4. 8 AWC VIII 47. M AWC II 76.
% The protoeols of this commission are lacking. 3 AWC VIIT 106—107.
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common danger again anited the powers and forced them to hastily conclude
the debates.

In the first phase iL formed itself into a committee for the problem of
Germany with the representatives of only five German monarchs taking part,
namely Austria, Prussia, Hanover, Bavaria, and Wirtemberg. At one of the
first sessions it was decided that such a composition was correct rather than
any other, for Lhis reason thal a bigger number was not indicated for the
efficient progress of the work; the fore-mentioned courts were recognised
as the most powerful®. The debates of this committee led to nothing, amongst
other reasons, because of the determined protesis at their non-representation
by German princedoms and towns38,

In the second phase, at a general meeting of Cerman princedoms and
towns, the basis was decided upon for working out a umited constitution
for Germany. A delegation was chosen to confer with the great Powers, who
demanded a meeting of the plenipolentiaries of all countries represeated at
the Congress®. Commencing with the thicd session, the princedoms and towns
were already represented individually?.

On the proposal of Metternich, the five great Powers resolved to place
all decisions in vhe general act of the Congress, not only those concluded iu
a protocol session, butl also other hilateral contracts concluded at Vienna in
union with the Congress, many matlers were concluded over and above the
protocol sessions!. All, however, which had to be contained in the general
act, were subject to the approval of the “Great Five”, in reality the most
important organ of the Congress. Tn this way the draft of the first article
announced by the plenipotentiary of Czar Alexander regarding the frontiers
of the Duchy of Warsaw was admitted amongst others, but, for instance,
the draft of Article 12, regarding the pretensions of Saxony lo a part of
Schwarzenburg, was unanimously ommitted by the “Five”42

The decision regarding the number of parties who had to sign the general
act was altered many times. At the beginning it had to be ratified only by
the five great Powers?®. At the next session, it was decided that all repre-
sentatives of princedoms would be invited to sign®. At last on the 6th
June, it was finally decided thai,” the fore-mentioned treaty will be con-
cluded between the Powers, who signed the Trealy of Paris...” (namely by
the Eight)®. At the same time Article 119 of this general act invited the
rest of the delegates to the Congress solely to give their assent®.

3 AWC M 71—72. ... “theils weil eine grossere Zahl uberhaupt zar Beforderung des
Geschaftes nicht ralthsam sey, gleichwohl die hier henannte funf Hofe, als die machtigsten
in Teutschland anzusehen seyen”.

38 AWC IV 45; AWC I, bk. T 68-—71, 9799,

¥ AWC IV 392—393. 0 AWC TII 339, 342. a1 AWC X 152,

2 AWC IX 30 i 85. # Ibid. 156. 4 Thid.

% Ibid. 164. 2% NRT 1T 430.
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Not all, however, signatories to the Treaty of Paris availed themselves
of the doubtful privilege of signing this act. Spain, unhappy with the decisions
taken by the Congress, refused her signature, and the reasons, which her
plenipotentiary gave in a note to Metternich, as the chairman of the Congress,
was an expressive, and without doubt, accurate characteristic of the procee-
dings at Vienna, and an illustration of the interpretation of the law of nations
in the Europe of that time. Making a protest against the unequal treatment
of States at ihe Congress, the note only mentioned the subject of the signatories
to the Treaty of Paris, of which Spain was a member. The plenipotentiary
of Spain wrote that he could not sign the general act because of the following
reason, among others:

Parce qu’il n’y a dans le trés grand nombre d’articles dont le traité est composé, qu'un
tres petit nombre dont on ait fait le rapport dans les conférences des plenipotentiaires des
huit puissances qui signérent le traité de Paris: et, comme tous ces plenipotentiaires sont
égaux enire eux, el que les puissances qu’ils représentent, sont, également indépendantes,
on ne saurait point accorder 4 une partie d’eux le dreit de discuter et d’arréter, et aux
autres celui seulement de signer ou de refuser leur signature, sans un oubli manifeste des
formes les plus essentielles, sans la plus criante violation de tout les principes, et sans ’intro-
duction d’un nouveau droit des gens que les puissances de 1’Europe ne pourront admettre
sans renoncer de fait & leur indépendance, et qui quand méme il fit admis généralement,
ne le sera jamais au-dela des Pyrénées®’.

Trae OriciNg oF THE EUROPEAN CONCERT

The Congress of Vienna was not only the first, but for a long time, the
only general European conference, and the political affairs of Europe remained
nearly completely in the hands of the great Powers, who became known col-
lectively in the history of the 19th century as the “European Concert of
the Great Powers™*8, also in the first half of the century as the “Holy
Alliance”?*?, the “European System”, or the “Pentarchy”.

The origin of the Concert goes back to the anti-Napoleonic coalition.
Charles Duruis® sees the beginning of the Concert in the contents of the
declaration, which the allies issued on the 5th February, 1814, at the Peace
Congress of Chatillon. At the first session of this Congress the representative
of the allies informed the plenipotentiary of Napoleon I:

47 NRT 1L 472.

8 That name was officially introduced only at the Congress of Paris in 1856.

4 The so-called “Holy Alliance” in its strict sense was solely the personal alliance of
the three monarchs of Austria, Prussia, and Russia, signed 14/26th September, 1815, in which
the majority of European monarchs took part, but without Great Britain. SRT VI 656—658;
cf. Durvrs dntécédents 73; Histoire 1 380; NicorsoN 265—266; WessTeER The Foreign Policy
58—159.

a0 Duruts, Antécédents 5108,
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ils ne se présentent point aux conférences comme uniquement envoyés par les quatres
Cours de la part desquelles ils sont munis de pleins pouvoirs, mais comme se trouvant chargés
de traiter de la paix avec la France au nom de 'Europe ne formant gu’un seul tout...®

As a date for the formal creation of the Concert we should take the
conclusion of the treaty of alliance between the Four, who were formerly
the allied Powers, Austria, Great Britain, Prussia, and Russia, on the 20th
November, 1815, i. e. the same day on which the final peace treaty with
France was signed.

The aim of this alliance was a common organization for the occupation
of France, and a continuation in peace time as well of that policy of close
understanding which had existed in the period of the coalition. In Article
VI the powers decided amongst other things:

Pour assurer et faciliter I’éxécution du présent traité, et consolider les rapports intimes
qui unissent aujourd’hui les quatres souverains pour le bonheur du monde, les hautes parties
contractantes sont convenues de renouveler, & des époques détérminées, soit sous les auspices
immédiats des souverains, soit par leur ministres respectifs, des réunions consacrées aunx
grands intéréts communs et a 'examen des mesures qui, dans chacune des ces époques, seront
jugées les plus salutaires pour le repos et la prospérité des peuples, et pour le maintien
de la paix de I'Europe?2.

This treaty, particularly the last mentioned clause, we may consider as

the first attempt of the great powers at creating a political organization for
Europe, and the formal ratification of their leading role.

The European Concert was established by the great Powers themselves
from the Congress of Aix-la-Chapelle onwards, where the four great Powers
adopted France to its number.

In May 1818 the ministers of the four allied Powers at Paris sent their
representatives in other capitals a circular, in which they informed them
that the signatories to the treaty of the 20th November, 1815, agreed to
meet in the autumn to consider the question of the further occupation of
France. In this circular, however, they added:

Their Imperial and Royal Majesties desire to avoid any unfounded interpretations which
might tend to give to their meeting the character of a Congress™, and to set aside (écarter)
at the same time the intervention of the other princes and cabinets in the discussions of
which the decision is expressly reserved to themselves (i. e. by Article 5 of the said treaty),

81 Correspondence, Despaiches and other papers of viscount Castlereagh,third series t. 1, p. 294
(see Dupuls, Anitécédents 67).

52 NRT II 734—737.

# “La Sainte Alliance constitue le premier essai d’organisation politique durable du monde
européen. On a méme pu, non sans raison, la comparer & la Société des Nations”. RUYSSEN
207; of. Dupuis Réné 88; BourQuiN Alliance 381; Leonarp 29—35; HorrManN 21—37.

** The name “congress” was applied to the debates of Aix-la-Chapelle only later.

% British Foreign State Papers, v. 1216, quoted after Sarow II 82.

Yrace Wr. T. N. — A, 72 2
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According to this notice the Czar of Russia, the Emperor of Austria,
the King of Prussia, and the representative of Great Britain took part in
this Congress. Only at the beginning did the plenipolentiaries of France
take part from time to time. The Congress began on the 291h September,
1818, and already in the seventh session on the 9th October four treaties
of the same itenor were signed, in which the decision to terminate the oc-
cupation of France was taken. The rest of the signatories 10 the Peace were
merely informed of this decision®,

The debates of the Congress were continued further. Besides maiters con-
nected with the occupation of France, there were also discussions and even
decisions on many matters which concerned the remotest frontiers of Europe
and her colonies, as, for instance: mediation between Spain and Portugal
with regard to the occupation of Uruguay by Brazil; the Swedo-Danish
dispute; piraies on the Spanish Main; the possession of the Duchy of Bouillon;
complaints by the pecple of Monaco against the system of regency; the ranks
of diplomatic represeniatives; and the slave trade. Besides this, the great
Powers signed a separate protocol, in which they refused the request of the
flector of Hesse to be granted the title of king®”. The Congress had in all
47 sessions and came 1o a conclusion on the 22nd November, 1818.

For the position which the great Powers have occupied in Europe since
that time the most important decision of the Congress was the settlement
of the principles which formed the “System of Europe” and their invitation
to I'rance to participate in it. This invitation was addressed by the four courts
of Austria, Great Britain, Prussia, and Russia to the Duke of Richelieu, the
representiative of France, in a note, on the 4th November, 1818, in which
was written amongst other things:

Considérant maintenant comme le premier de leur devoir. celui de conserver i leur peuples
les bienfaits que cette paix leur assure, et de maintenir dans leur intégrité les transactions
qui Pont fondée ei comnsolidée, L. M. I. et R. se flattent, que Sa Majesté Trés-Chrétienne,
animée des mémes sentimens, accueillera, avee l'intérét qu’elle attache a tout se qui tend
au bien de 'humanité et  la gloire et a la prospérité de son pays, la propoesition que L. M. I.
et R. lui adressent d’unir dorénavant ses conseils et ses efforts & ceux qu’Elles ne cesseront
de vouer & Paccomplissment d’une oeuvre aussi salutaire.

T.es soussignés ... invitent en méme tems son Exc. & prendre part & leurs délibérations
présentes er futures, consacrées an maintien de la paix, des traités sur lesquels elle repose.

% Sarow II 84-—85.

7 Jbid. At the Congress of Aix-la-Chapelle the permanent conference of the represen-
tatives of the gicat Powers in London finished its work, on combatting the slave trade, fruit-
lessly. It was called mainly on the initiative of Castlereagh for the purpose of working out
common action in this direction. Its discussions took place from December 1817; from the
24th October they were transferred to the forum of the Congress of Aix-la-Chapelle. NSRT
1fE 48--127.
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des droits et des rapports mutuels établis ou confirmés par ces traités et reconnus par toutes
les puissances européennes®®.

On the 15th November all five powers signed the Protocol in which they
made mention of an assurance for France of a proper place for her in the
“System of Europe” in five points, formulating the following main principles
of that system:

1 Qu’elles sont fermemmeni décidées 4 ne s’écarter, ni dans leurs relations mutuelles,
ni dans celles qui les lient aux autres états, du principes d’union intime qui a présidé
jusqu’ici & leur rapports et Intéi1éts communs; union devenue plus forte et indissoluble par
les liens de frateinité chréiienne que les souverains ont formés enlre eux.

20 Que cette union, d’autant plus 1éelle et durable, qu’elle ne tient & aucun intérét
isolé, & aucune combinaison momentanée, ne peut avoir peur ohjet que le maintien de la
paix générale, fondé sur le respect religieux pour les engagemens consignés dans les traités,
pour la totalité des droits qui en dérivent.

39 Que la France, associée aux autres puissances par la resiauration du pouvoir monar-
chiques, légitime et constitutionel, s’engage a4 concourir désormais au maintien et & Paffer-
missent d’un systéme qui a donné la paix & I’Europe, et qui seul peut en assurer la durée.

4% Que si, pour mieux atteindre le but si~dessus énoncé, les puissances qui ont concouru
au présent acte, jugeaient necessaire d’établir des réunions particuliéres, soit entre les au-
gustes souverains eux-mémes, soit entre leurs ministres et plénipotentiaires respectifs, pour
y traiter en commun de leurs propres intéréts, en tant gu’ils se rapportent a l'objet de leur
déliberations actuelles, I'époque et I’endroit de ces réunions seront, chaque fois, préalable-
ment arrétés au moyen de communication diplomatiques, et que, dans le cas ol ces réunions
auralent pour objet des affaires spécialement liées aux intéréts des autres états de I'Europe,
elles n’auront liew qu’a la suite d’une invitation formelle de la part de ceux de ces états
que les dites affaires concerneraient, et sous la réserve expresse de leur droit d’y participer
directement, ou par leur plénipotentiaires®,

59 Que les résolutions consignées au présent actle, seront portées a la connaissance de
toutes les cours Européenes, par la déclaration ci-jointe, laquelle sera considérée comme sanc-
ticnnée par le protocole en faisant partie®o.

In this declaration the delegates to the Congress further stressed:

Les souverains en formant cette union auguste, on regardé comme la base fondamentale,
leur invariable résolution de ne jamais s’écarter, ni entre eux ni dans leurs relations avee
d’autres états, de Iobservation la plus stricte des principes du droit des gens, principes qui
dans leur application & un état de paix permanent, peuvent seuls garantir efficacement 1’in-
dépendance de chaque gouvernement et la stabilité de ’association générale.

Fidéles & ces principes, les souverains les maintiendront également dans les réunions
auxquelles ils assisteraient en personne, ou qui auraient lieu entre leur ministres, soit qu’elles
aient pour objet de discuter en commun leur propres intéréts, soit qu’elles se rapportent
4 des questions dans lesquelles d’antres gouvernemens auraient formellement réclamé leur
intervention; le méme esprit, qui dirigera leurs conseils, et qui régnera dans leurs commu-

8 GuiLrany I 411.

% Tt is the famous Paragraph 4 of the Protocol of Aix-la-Chapelle, to which small
States and the doctrine often made reference in the nineteenth century. See below.

& GriLLANY [ 413.
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nicatiens diplomatiques, présidera anssi & ces réunions, et le repos du Monde en sera constam-
ment le motif et but®h

In other words, the five great Powers formed belween themselves a strict
union, whose sole purpose was the mainienance of peace in Europe, and,
what would be meore important for the further development of events, they
promised to enforce the principles of the law of nations, and in matters of
particular interest to other couniries, Lo commit them immediately to take
part in discussions.

In order to complete the rather ohscure picture of the debates at Aix-la-
-Chapelle, owing to the lack of source material, especially regarding the re-
lations of the great Powers to the others, we may quote here the opinion
contained in the well known monograph of WEBSTER:

(The Congress at Aix-la-Chapelle) never “degenerated into a Congress” and the very fact
set the seal on the primacy of the Great Powers which had only just been revealed to Ea-
rope. But it was only with a good deal of grumbling and protests that ihis sitwation was
accepted 2,

In another place WrrsTER adds:

At the same time, the Great Powers were conscious thal in some of these questions
they had no legal basis of action. The Smaller Powers had never agreed to surrender to
them any rights of governance in these questions... The Declaration had indeed promised
that if the rights of a Small Power were invelved in a future Conference it would be sum-
moned to a place. Yet Spain, Portugal, Bavaria, Baden, Sweden, to say nothing of minor
princelings, had seen their affairs discussed and important decisions virtually arrived at,
without their having an opportunity of staling their case®,

In conjunction with these facts, an interesting reflection is suggested by
WEBSTER’s general conclusion about the debates of Aix-la-Chapelle: “Never
again in the course of the nineteenth century did the diplomatic machine
apparently function so smooihly”®,

Tae First CONGRESSES OF THE EUroPEAN CONCERT

The mechanism of the European System was sel in motion by Metternich
in the face of a violenily spreading struggle in support of national liberation.

In 1820, the Czar of Russia, the Emperor of Austria, the King of Prussia,
together with their plenipotentiaries and the representatives of France and
Great Britain met at Troppau. There was also present the Viennese represen-
tative of Naples, who refused to accept any changes for his country .

The rulers of the three eastern powers held the stage, while the represen-
tatives of Great Britain and France remained rather move as ohservers®,

5 GrILLany [ 414. %2 WEBSTER The Foreign 133, 82 Thid. 172.
6 Tbid. % GHILLANY 1T 416—417. % WxBsTER The Foreign 285.
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The former also signed between themselves the protocol in which they intro-
duced the principle of armed iutervention. Great Britain and France refused
to sign it. In reply, in order to deny the pretended rumours, the repre-
sentatives of Austria, Prussia, and Russia issued a short review of the results
of the Congress of Troppau, in which, referring to the events in Spain, Por-
tugal, and Naples, they wrote:

Il wétait pas moins naturel que ces Puissances pour la combattre (la révolution) une
iroisitme fois, eussent recours aux méme moyens dont elles avaient fait usage avec lanti de
sucees dans cette lutte mémorable qui a délivré I’Europe d’un joug qu’elle a porté vingt ans...

Les puissances ont éxercé un droit incontestable en s’cccupant de prendre en commun
des mesures de slireté contre des étals dans lesquels le renversement du gouvernement opéré
par la révolte...%

Furthermore, deciding among themselves to invite the King of Naples
to the next stage of the Congress, already announced to be held at Laibach,
these three powers decided "not to recognisc governments created by open
revolution” as a general principle. Finally they invited Great Britain and
France to take part in their demarche, and they confirmed that the newly
established principles were in harmony with the principles which formed the
foundation of the alliance of European States©s.

The British, however, dissented from such a wide interpretation of the
responsibilities of the European System. This dissent was expressed in the
circular sent on the 19th January, 1821 to British diplomatic representatives:

les principes qui servent de base & ces mesures, ne peuvent éire admis avec quelques
sfireté comme systéme des lois entre les nations. Le gouvernement du Roi pense que adop-
tion de ces principes sanctionnerait inévitablement et pourrait amener par la suite de la part
de souverains moins bienveillans une intervention dans les affaires intérieures des Ktals,
beaucoup plus fréquente et plus étendue que celle, dont il est persuadé que les augusies
personnages ont l'intention d’user, ou qui puisse se concilier avec l'intérét généial, ou avec
Pautorité réelle et la dignité des souverains indépendans. Le gonvernement de 5. M. ne croit
pas que d’aprés les traités existants, les alliés ajent le droit d’assurer aucuns pouvoirs gé-
néraux de cette cspéce, et il ne croit pas d’avantage qu’ils puissent s’arroger des pouvoirs
aussi extraordinaires ...sans s’attribuer une suprématie incompatible avec les dioits
d’autres Etats ou méme, en acquérant ces pouvoirs du consentement spécial des dits
Ttats, sans introduire en Europe un systéme fédératif, oppresseur.®

This despatch was, in fact, mainly a means of influencing public opi-
nion. The Brilish government was, in rcality, favourably disposed towards
Austrian intervention in Italy™. This was not exactly the breaking up of
the hegemony of the great Powers, but rather an example of using principles
of law recognised at that time for tactical ends.

87 Gmrrany 11 427—428. 68 GHILLANY J1 428—429. 8 Grornnany 1§ 429—430,
" WEBSTER The Foreign 321-326, GuiLrany II 418-—419.
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The Congress of Troppau after only ecight sessions was adjourned te the
next meeting to be called at Laibach.

At the Congress of Laibach in 1822, which saw a continuation of the dis-
cussions of Troppau, also present were the Czar of Russia, the Emperor of
Austria, represeniatives of Prussia and France, and the representative of
Great Britain, but witheut full powers. In addition to these, there was also
invited the King of Naples, representatives of the Papal States and other
small Ttalian States. The representatives of the small Ttalian States, as
WEBSTER says: “were only summoned together to veceive the decisions of
the Conference, upon which they had no influence whatever”72.

Finally the leaders of the Holy Alliance, Austria, Prussia, and Russia
decided on armed intervention in Italy; in veply to this Great Britain and
France left the discussions. Eighty thousand troops crushed the revolution
in northern Italy?.

Last of the series of congresses which historians count as belonging to
the European System in the spirit of the Holy Alliance was the Congress of
Verona in 1823 announced at Laibach, The Czar of Russia, the Emperor of
Austria, the Kings of Prussia, Naples and Sardinia, and the representatives
of Great Britain and France took part in it. There were discussions on the
situation in Spain. This time, France, in spite of her negative position towards
intervention, undertook military intervention in Spain, restoring the old order
with the help of ninety-two thousand troops. This was done with the agree-
ment of the rest of the powers (with the exception of Great Britain)™.

At the Congress of Verona, because of the break-away of Great Britain
and the position of the United States, co-operation amongst the five great
Powers stopped for a certain time. And this concludes the first period of
their collective supremacy in Europe™,

From among the conferences up to the year 1830 we must mention those
of the great Powers in London in a marginal European Concert, with the
participation of only Russia, Great Britain and France, in connexion with
their common intervention in the affairs of Greece. The result of this inter-
vention was the destruciion of the Turkish fleet at Navarino, and in 1830
in London the three Powers announced the independence of the kingdom
of Greece™.

 Sarow Il 89. 2 WessTER The Foreign 312. B Guurany IT 420.
" GuiLtANY 11 441—448; Satow II 90.
% of. Durvuts Equilibre 192, Histoire I 386—393. “ Sarow II 109-—113.
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In spite of the lack of protocols, for the debates were largely conducted
in secret, merely from the composition of the conferences, from the official
declarations, and from the decisions and their consequences, we may conclude,
without doubt, that the discussions amongst the members of the European
System?”, were an expression of a more or less open dictatorship by the
great Powers over other States, above all with the aim of stifling revolutionary
struggles for freedom. Neither an appeal to the honoured word and principles
of the law of nations in the published declaration, nor a promise of full
and direct participation for States interested in the discussions (in paragraph 4
of the Protocol of Aix-la-Chapelle)” changed the fact that the participation
of the most directly interested States was without meaning.

Tue Lowpon CONFERENCE ON THE QUESTION oF BELGIUM

This conference, in which the European Concert again appeared in corpore,
this time in the character of an arbiter, was a conference to consider the se-
paration of Belgium and Helland.

In the year 1830 the August revolt in Belgium forced the Dutch government
to beg assistance from the five main signatories to the Peace Treaties of Paris
and Vienna, namely from Austria, France, Great Britain, Prussia, and Rus-
sia. As a result of the initiative of Great Britain, a conference of the members
of the Concert met in London, whose aim was, as given in the first protocol:
“a délibérer, de concert avec Sa Majesté (le Roi des Pays Bas), sur les meil-
leurs moyens de mettre un terme aux troubles qui ont eclaté dans ses Etats” 7.

It is necessary to underline that the powers distinctly referred to the
Concert, especially to the Protocol of Aix-la-Chapelle, deciding amongst other
things that they would invite the Dutch ambassador to take part in the dis-
cussions: “aux termes du par. 4 de leur Protocole de 15 Novembre 1818”.
It did not, however, have to be full participation, which followed from
further action of the first protocol, that was besides only signed by the five
members of the Concert:

les Cours ci-dessus nommées ayant éprouvé, avant méme d’avoir vegu celie invitalion,
un vif désir d’arréter, dans le plus bref délai possible, le désordre et I'éffusion du sang; ont
concerté, par 'organe de leurs Ambassadeurs et Ministres accrédités & la Cour de Londres,
les déterminations suivantes: ...

After an enumeration of the conditions for a cessation of the struggle,
there was added:

La proposition de cet Armistice sera faite au Gouvernement de sa Majesté le Roi des

Pays-Bas, par 'intermédiaire de son Ambassadeur présent aux déliberations,
Les termes de ce méme Armistice seront communiqués en Belgique au nom de 5 Cours®o,

77 of. WEBSTER The Foreign 119401, ¢ See above, “ NRT XI 78.
80 NRT XI 78—179.
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The London Conference, in the period from the 4th November, 1830, until
the 1st October, 1832, had roughly seventy sessions, and the representatives
of Holland only sat in the first seven of these. Their participation consisted
only of being present, submitting notes, and of expressing agreement in the
decisions reached. Only on three protocels of the sessions can the signatures
of the representatives of Holland be seen?l,

The Belgian representatives did not take any part at all in the Conference.
Contact with the provisional Belgian government was maintained by a special
intermediatory mission sent to Brussels as an “Organ of the Conferences”
and by reading in the sessions the declarations and notes of that government 8.
In the seventh protocol there is the following resolution:

la Conférence ... engagera le Gouvernement Provisoire de la Belgique 4 envoyer & Lon-
dres, le plutdt possible, des Commisaires munis d’instructions et de pouvoirs assez amples,
pour &tre consultés et entendus sur tout ce qui pourra faciliter 1’adoption définitive des
arrangements dont il a été fait mention plus haut®,

The appointed commissaries were not, however, even once present at
a session. Their function was limited merely to submitting notes in writing®.

Such procedure by the great Powers met with protests from the interested
parties on both sides. Holland, first of all, confirmed this, in a note of the
4th January, 1831:

La Conférence de Londres se réunit, il est vrai, sur le désir du Roi, mais cette circon-
stance ne conférait point & la Conférence le droit de donner a ses Protocoles une direction
opposée & 'objet pour lequel son assistance avait été demandée, et au lieu, de co-opérer
au rétablissement de I'ordre dans les Pays-Bas, de les faire tendre au démembrement du

Royaume?®,

Further, in a note of protest on the 25th January the representatives of
Holland declared amongst other things:

En effet, 1a réunion de la Conférence, dont est résulté le 9 Protocole, a en pour objet
une affaire spécialement liée aux intéréts du Royaume des Pay:z-Bas, sans que les Plénipo-
tentiaires du Roi y aient participé divectement,—droit qui leur a été réservé par le Par. 4
du Protocole d’Aix-la-Chapelle du 15 Novembre, 1818. Il y a plus. Ce principe ne fut que
surabonamment rappelé & Aix-la-Chapelle, car aucune réunion de Plenipotentiaires, quelque
nombreuse qu’elle soit, et quelque puissant que soyent les Etats qu’ils représentent, n’a qualité
pour régler les intéréts particuliers et territoriaux d’autres Peuples®®,

The Belgian National Congress®” next protested against the protocol of
the 20th January, 1831, in which the Powers decided on the principles for

81 NRT X1 77--291, XII 274—534. 52 NRT XTI 81-—-120.

83 Ibid. 125—126. 8 fbid. 220. & Ibid. 144.

88 Thid. 175—176. It referred to the cessation by Holland of military action and navi-
gation on the Scheldt.

87 The national representation of the Belgians in session at Brussels.
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the future partition of Belgium and Holland®. The representatives of the
Belgian Congress wrote, amongst other things:

que c¢’est dénaturer le but de la suspension d’armes et de Parmisitce, et la mission de
la conférence de Londres, que d’attribuer aux cing Puissances le droit de résoudre definiti-
vement des questions dont elles ont annoncé elles-méme vouloir seulement faciliter la
solution...

Que d’ailleurs, c’est violer, de la maniére la plus manifeste, le principe de non-inter
vention, principe fondamental de la politique européenne...

Le Congrés proteste contre toute délimitation de territoire et toute obligation quelconque
qu’on pourrait vouloir prescrire 4 la Belgique sans le consentement de sa représentation
nationale®,

Finally the Dutch note was read al the session of the 4th January, 1832,
which explained why Holland did not sign the treaty regarding the partition
of Belgium and Holland., Holland did not subscribe to the view that the
fourth paragraph of the protocol of Aix-la-Chapelle gave the London Con-
ference complete freedom of action in the way in which it communicated with
her, which, in fact, was limited to written contact. In his note the pleni-
potentiary of Holland called the attention of the conference to the fact that
the conference appointed itself in its first session through paragraph four,
and to begin with, according to that paragraph, it invited the Dutch ambassador
to participate in its sessions, but after several sessions, this was stopped.
Later it refused to admit the representative of Holland to the discussions and
limited itself to demanding explanations from time to time and to taking
written statements from him. Holland did not consider this compatible with
her right to full participations?®.

Further, in reference to the proposed treaty the note reads:

Les Soussignés avoueront avec la [ranchise due a la Conférence, qu’ils on en vain cherché
a concilier avec le Protocole I’Aix-la-Chapelle, ’absence totale du fond et de Pésprit du dit
Protocole, et des premiers principes du Code des Nations, dans certaines clauses que les
24 Articles produisirent pour la premier fols, ...*!

The general characteristic of the Londoen Couference from the point of
view of the members’ participation in its work can be found in the report
of the Belgian minister for foreign affairs of the 15th March, 1831. He wrote
as follows:

Il est important d’étudier tous les Actes qui se sont succedé depuis le 4 Novembre,
1830, jusqu’au 6 Février, 1831. On verra, d’un co6té, la Conférence de Londre marchant
d’empiétemens en empiétemens, et, par des nuances d’abords presques imperceptibles, mais
plus tranchées par la suite, cherchant & faire dégénérer une simple médiation en une inter-

92

vention directe et posiiive ...

8 Ibid. XTI 158—161. 89 Ibid. 182-—183. % Ibid. XI{ 285—286.
2 NRT XII 286. 2 NRT XI 212.
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To the Dutch and Belgian protesis the conference gave a reply which,
with regard to the fresh arguments put forward by the great Powers as reasons
for their role in Europe, opened the next stage of their hegemony. The reply
argued:

Chaque nation a ses dioits particuliers; mais 'Hurope aussi a son droit: c’est Pordre
social qui le lui a donné.

Les Traités gui régissent 'Europe, la Belgique devenue indépendante les trouvait faits
ci en viguer; elle devait donc les respecter, et ne pouvait pas les enfreindre. En les re-
spectant, elle se conciliait avec intérét et le repos de la Grande communauté des états

européens; en les enfreignant, elle efit amené la confusion et la guerre. Les Puissances seules
pouvaient prévenir ce malbeur, et pulsqu’elles le pouvaient, elle le devaient; ...%

Thus the fresh argument which outlined the right of the great Powers
to play a leading rolc on behalf of Furope is their real strength. The new ar-
gument imposed on them duties towards international society.

The final result of the London Conference was the treaty signed on the
15th November, 1831 by the five Powers and Belgium, in which the great
Powers defined the frontiers of Belgium and recognised the independence
of that country, which was to remain permenantly neutralised. At the same
time they imposed upor her a number of conditions of a financial nature
regarding the navigation of Belgian and other rivers.

In spitc of the long drawn out written negociations, lasting nearly a year,
with the Dutch government, they were not successful in getting its agreement
to this treaty. As a result, Great Britain and France, in the last session,
proposed immediately introducing effective coercive measures with the aim
of enforcing the decisions of the said treaty. Austria, Prussia, and Russia,
however, opposed coercion, and suggested that pressure of a financial nature
should be put off till later.

The Conference finished without undertaking any concrcte proposals for
carrying out its decisions?. Diplomatic negociations with the aim of reaching
agrcement between Holland and Belgium lasted for several years more. The
London Conference carried on performing the role of reconciliation without
the participation of either interested party. The final solution of the conflict
came in the year 1839 with the signing of the direct Dutch-Belgian treaty®.

Tue DocrrinNg

For an exponent of the doctrine of international law which dominated
the period of the Congress of Vienna wec may cite two famous scholars as
early as the eighicenth century, VATTEL, a naturalist, and the positivist,
George MARTENS.

9 NRT X1 199. 2% NRG XI1 526—534.
% NRT XV 448-—501; Duruis Equilibre 229.
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VarreLl, although himself a practising lawyer, in his work, Le droit des
Gens ou principes de la loi naturelle, published in 1758, sacrified only a small
part to actual international relations. Like his great predecessors, he affirmed:

Puisque les homunes sont naturellement égaux, & que leurs droits & leurs obligations
sont les mémes, comme venant également de la Nature, les Nations composées d’hommes.
& considérées comme antant de personnes libres qui vivent ensemble dans 1’état de Nature,
sont naturellement égales, & tiennent de la Nature les mémes obligations & les mémes
droits. La puissance ou la faiblesse ne produisent, 3 cet égard, auvcune différence. Un Nain
est aussi bien un homme, qu'un Géant: Une petite République n’est pas moins un Etat
souverain que le plus puissant Royaume.

Par une suite nécessaire de cette égalité, ce qui est permis a une Nation, Pest aussi
A toute autre, & ce qui n’est pas permis a I'une, ne ’est pas non plus a Pautre®.

VATTEL recognised exceptlions to this principle only in the sphere of pre-
cedence as a voluntary concession by small Powers in favour of the great:

Cependant, comme un Etat puissant & wvaste est beaucoup plus considérable dans la
Société universelle, qu'un petit Etat, il est raisonable que celui-ci lui céde, dans les occasions
ou il faut que l'un céde a Iautre, comme dans une Assemblée, & lui témoigue des déférences
de pur Cérémonial, qui n’6tent point au fonds 1’égalité, & ne marquent quune priorité d’ordre,
une prémitre place entre egaux?®.

This pretended liberty never extended to republics, because “the monarchs
of Europe—as VATTEL put it—meeting only weak republics refused to allow
them to come to equality”?5,

The positivist George MARTENS already paid greater attention to the di-
vergence between theory and practice. Though he repeated the formula that
States independently of their size profit from full equality of rights between
themselves, as do all people in a state of nature, he, nevertheless, put more
emphasis on deviations from this principle in practice, writing:

Doch konnen schwichere Staaten sich leicht veranlasset sehn, machtigeren, deren Freund-
schaft sie bediitfen, und deren Feindschaft sie zu fiirchten haben, gutwillig den Rang und
andere vorziigliche Rechte einzuraiimen, zumal sie nicht verhindern konnen, dass dritte Staa-
ten, da wo dies von ihrer Willkiir abhiingt, sie den machtigeren nachsetzen®.

He did not hide, as we can see, the compulsory character of this pre-
tended liberty, and that concessiens of weaker countries did not limit thems-
clves to rank, but also to other rights.

Yet in several other places MARTENs paid attention to the divergence
between theory and practice. Writing, for instance, about the freedom to
make contracts, he gave to it a special paragraph, entitled FExcepiions to
this in practice, in which he stresscd:

% Varrer 1 5—0. ¥ 1bid. T 122,
98 Thid. 9% MARTENS G.. Einleitung 147—1438.
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Wie sehr auch diese Grundsatze von den Euvopaischen Michte in der Theorie anerkanni
werden, so leiden sie doch in dev Praxis manche Abfalle. ... vicle minder miichtige Staaten
in Europa sehen sich durch politische Riicksichten verhindert sich ihrer natiivlichen Freybeit
Vertrdge zu schliessen in ihrer ganzen Ausdehnung zu bedienen, und manche derselben sind
bey aller ihnen zustehenden formlichen Unabhingigkeit, in einer sehr reellen Abhdngigkeit,
von ihren michtigen Nachbarn?!0o,

For writers contemporary Lo the firsl period of the hegemoeny of the great
Powers, the practice of the Concert is only a further example of the breaking
of international law by politics, worthy of condemnation.

Scamarz, whose work was written in 1817, i. e. almost immediately after
the Congress of Vienna, did not deal with the equality of States separately,
and about the practice of the Congress he wrote as follows:

Bis jetzt, was wir der Vorsehung danken sollen, ist das Systemn der europiischen Vélker
keine Vélker-Republik geworden, wie Viele dergleichen von dem Wiener Congress erwarteten.
Jedes Volk ist selbstindig und unabhangig. Kein gemeinsames Oberhaupt wird anerkaunt,
und auch die entschiedenste Mebrheit der Stimmen gilt fiir tibrigen an sich weder als gesetz-
gebende Macht, noch als Richtern in in Sireitigheiten?%?,

In his opinion, power neither gives the foundation to claim greater rights,
nor does weakness entail a refusal to equalily of rights. Only an unworthy
politics can allow action against a weaker State which it would not dare to
take againsl a stronger’%.

Ludwik KLUBER, an eye-witness of the Congress of Vienna and editor of
its protocols, saw a deviation from the legal equality also only in the ranks
and honours given to monarchs.

In the meaning of the law of nations theve is no difference, according
to him, between more powerful and weaker sovereign States. Differences in
power, especially military, enter greatly inlo our calculations when we con-
sider the political importance of single States. llowever, there is a lack of
basis for a fixed and general differentiation between 3tales'®; he added:

gewiss ist die oben angefuihric (Abtheilung), so wie die von einigen gewahlte, in Staaten
der ersten, zweiten, dritten und vierten Ordnung ganz willkibrlich und unbestimmt!%s,

An opinion on the practice contemporary to KLUBER we find in the
declaration on the subject of a system of balance, to which the Congress

100 Jhid. 149. Wl Scamarz 32.

102 Thid. 34. 13 Krirser Furopaisches 149—150.

102 “Iyy volkerrechtlichem Sinn, ist kein Unterschied zwischen grossen uud kleinen oder
zwischen michtigen und mindermichtigen souverainen Staaten. Wohl aber kommt die Ver-
schiedenheit der Machtverhiltnisse, besonders der militarischen, sehr in Betracht, wenn von
politischer Wichtigkeit der einzelnen Staaten die Rede ist; doch fehll es auch hier an ge-
hériger Grundlage zu einer festen und durchgreifenden Abtheilung der Staaten”. Ibid. 67.

105 Ibid.
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of Vienna returned. According to him, a so-called system of the balance
of power is buill on the basis of strength and superior force0s.

In this group of authors we may also mention the Polish scholar, Feliks
SpoTWINKI, who, in his system, The Lew of Nations connected to the Practice
of European Nations, published in Pelish in Cracow in 1822, advanced the
contemporary opinion that “the primary equality of nations is the result
of their personality and independence”'®’, The deviations from this equality
in practice are, according lo hira, the result of wvarious political relations,
which “cause among nations precedence, and more especially prerogatives
establishing a ceremonial belween nations” 08,

The first author to clearly distinguish and define the category of great
Powers was Friedrich voN SsALfELD. In his work of 1833 he was in favour,
as were his predecessors, of the equality of nations without regard to their
power'®, while he sacrificed much space to the criteria by which countries
may be grouped; he distinguishes six. Among other classifications, he grouped
them according to power. He wrote:

Auf doppelte Weise werden die Staaten nach der Macht eingetheilt, theils in Michte
des ersien, zweiten, dritten w.s. w. Ragnes, theils in Land- und Seemiichte. Die erstere Ein-
theilung ist jedoch nur in den Michten des ersten, hichstens einigermassen in denen des
zweiten Ranges durch den Sprachgebrauch fixiri ... Zu den Michten des resten Ranges,
oder der grossen Mdéchten, hat der allgemeine Sprachgebrauch der neuesten Zeit die fiinf Miichte
Oesterreich, England, ¥rankreich, Preussen und Russland gerechnet20,

The use of the term “greal Power”, even in its colloquial meaning in
a volume of international law is a fact which merits attention in the evo-
lution of opinions on the problem of research of this work!!:,

With regard to the originality and penetration of these opinions on the
practice and doclrine, ihe view of fHeinrich OrpENEEIM deserves quoting'2.
In the introduction to his system he sharply critised contemporary authors,
asserting:

Im Aligemeinen aber geht die heutige Vilkerrechtswissenschaft zu sehr auf veraltete Auto-
rititen, auf iiberlebte politische Zustinde zuriick. Selten wird die neueste Gestaltung des Staaten-
systems in’s Auge gefassi. Wenn Pufendorf die Bundestsaaten nicht erwihnt, so blieben sie
auch in den neuesten Kompendien unberiihrt, die Schlacht von Pavia und der Friede von
Madrid waren diesen Biichern beimischer, als die neuesten Freignisse...'!®

106 Thid. 81. “System der politischen Gleichgewichtes gebaut auf die Tdee von Macht
und Uebermacht”. Ibid.

107 SroTWINSKI 45. 108 Tbid. 47—48. 109 SAALFRLD 32

110 Jbidem 31-—32. The author’s underlining.

111 In practice the term “great Powers” was used for the first time in the discussions
at the Congress of Vienna, See above,

12 System des Valkerrechis 1845. " Oppewvarmd H., VIL
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He declared himself in favour of ithe equality of States, by which he under-
stood an equal right to a free and independent existence. This principle,
according to his thought, had not yet been realised*. Inequality and dif-
ference of rights in international law, according to him, have been overcome
to a much smaller extent than in private and public law5. Opperheim
criticised iniernational practice in the period of the Hely Alliance ruthlessly,
although he was conscious of the new structure of international society.
We read in his introduction:

Geht das so fori, so mag der europiiischen Fiirst folgerichtiz an die Gesamtheit der
absolatistischen Grossmiichte gegen die Majorititen seiner Kammeropposition appelieren. So
droht in diesen traurigen Tagen das Staatsrecht ganz im Vilkerrecht unterzogehen...1®

Further in the introduction he writes on sovereignty as follows:

Die neucre Zeit hat diesen einfachen Grundsatz in Europa, leider! modifizirt. Ganz Europa
bildet ein einziges Staaten-System, in welchem die Grossmichte herrschen, und die Staaten
zweiten und dritten Ranges durch die Gleichgewichtshestrebungen jener in einer halben Selb-
stindigkeit erhalten werden!!’.

The creation of that system, which he calls “an international aristocracy
of great Powers” he attributed clearly to the “Festival of Vienna” 118,

OpreENHEIM also mentioned the Congresses of Troppau and Laibach, where
Prince Metternich secured general recognition of the right of intervention
by the great Powers, and then tried to make this principle sacrosanct by
precedents in Naples and Spain. This principle, according to OPPENHEIM,
completely excludes the independence of small Powers, while for the stronger
it opens an unlimited field of intrigue!!®,

Besides those authors who decidly refused the practice of the European
Concert any legality whatever and whose views unyieldingly stood for the
traditional principle of the equality of States, there appeared, however, a com-
promise position. Here we should mention, first of all, the great American
scholar, Henry WaEATON, whose well known work, Elements of International
Low appeared in its first edition in 1836'*. He maintained the position that,
“all sovereign States are equal in the eye of international law, whatever may

14 OppenariM H. 187. “Jeder Staatl hat, schon als Personlichkeit, als moralische Person,
als sittliche Organismus, dieselbe Berechtigung auf eine freie, unabhingige und selbstiindige
Existenz, nach eigenem Gutdiinken, zu eignem Selbstzweck, chne Richter und ohne Gesetz-
geber iiber sich!”

1 Thid. 9. ue Thid, XI—XII. 17 Yhid. 207.

18 “die auf der Wiener Tafelrunde begriindete Vilker-Aristokratie der Grossmiichie”;
ibid. 50.

11¢ Jhid. 59. “Dieser Grundsatz hebt die Unabhingigkeit der kleineren Staaten ganz auf,
withrend er unter den stiirkeren Michten nur der Intrigue ein unendliches Feld eréffnet”. Ibid.

120 The author has made use of the sixth edition of 1855 by William Beach Lawrencr,
based upon the last original edition of 1848.
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be their relative power” ., WneatoN did not give, in the company of many
other authors also, a more detailed description of what he understood by such
equality.

The compromise tendency may be seen distinetly in his further description:

The sovereignty of a particular State is not impared by its occasional obedience to the
commands of other States, or even the habitual influence exerecised by them over its couneils™ 122,

In WaEATON’s opinions there is not such a definite condemnation of the
hegemony of the great Powers as there is, for example, in OPPENHEIM; on
the contrary, we can sense in his work cven agreement with recognition of
their action as a part of the law of nations. It can be seen when he writes
on the partition of Belgium and Holland:

The five great powers, representing Evrope, consented 1o the separation of Belgiom {rom
Holland and admitted the former among the independanl States of Europe, upon conditions
which were accepled by her and have become bases of her public law2,

WrEATON also distinctly mentions the organisation of the great Powers
into a solid coalition from the year 1815, which, as he writes, in the year
1818 created “a sort of superintending authority in the power over the
international affairs of Europe, the precise extent and object of which were
never very accuralely defined”!,

WHEATON is also the auihor of a history of the development of international
law, in which, in a sysiematic way, he describes the more important inter-
national events, which are essential for the development of the law of nations,
mainly congresses and conferences??,

SUMMARY

The group of great Powers which originated from the anti-Napoleonic
coalition comprised, from the beginning of the Congress of Vienna, the actual
hegemony of Europe. It decided the fate of smaller countries, intervened in
their internal affairs, and attributed to itself a right te create the rules of
international law.

At the Congress of Vienna, the great Powers justified their leading role
in concluding a peace treaty with France on the argument that “the disposal
of occupied provinces belonged to those whose efforts had contributed to the
victory”. The remaining States did not recognise this dominating role, but
could do nothing but make a formal protest. Only Spain, a former great
Power, divided from the rest of Furope by the Pyrenees, refused to agree
to “a decision taken in violation of every principle”.

12t WaEATON FElements 45. 122 Thid. 128 fhid. 105.
24 Ihid, 94. 5 WuraToN Hisisire passim.
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The European Concert, created in the years 1815 and 1818, gave as reason
for its leading role co-operation for the peace and prosperity of Europe, and
even the whole world, based upon the law of nations. These documents,
especially the protocol of Aix-la-Chapelle, established the first statute of a ge-
neral international organization, and they remind us in their contents of the
main points of the Covenant of the Leaguec of Nations or even of the Charter
of the United Nations. In practice this system was till the year 1830 pri-
marily the means of supervising France and of suppressing revolutionary
movements, disregarding the principles of law which it itself had accepted.

Contradictions in the midst of the great Powers, and the ever growing
nationalistic revolutionary movements, that is, in other words, a completely
altered political situation, seemed as if they would bring an end to the
European Concert. In spite of this, the London Conference of 1830 proved
that the mechanism of co-operation amongst the great Powers lasted, pre-
serving its continuity, and showing a new and important argument for its
leading role, namely that the great Powers possessed the means, and hence
the duty, of keeping the peace.

The representatives of the doctrine of international law in this period at
first repeated mechanically the naturalist formulas on the equality of States
and peoples, as their predecessors had done in a previous era. They saw in
the activity of the great Powers only a continuation of the violation of law
by politics. However, near the end of this period there already appeared
the tendency to reconcile their views with the new structure of interna-
tional society.



CuarreEr Two

THE REGENERATION OF THE EUROPEAN CONCERT

Tiue CoxcreEss or Paris

After the period of revolutionary struggles in Europe, the next great
congress of the European Concert was the Congress of Paris of 1856. Its main
purpose was the final settlement of questions arising from the Crimean War.

The war was formally ended on the lst February, 1856, by the signing
of a protocol at Vienna by Austria, France, Great Britain, Turkey, and Russia.
In this protocol they established as temporary conditions for peace five
points: — (1) the abolition of the Russian Protectorate over the Danubian
Provinces, and the establishment of a new organisation for them, (2) freedom
of navigation on the Danube, (3) the neutralisation of the Black Sea and
the closing of the Straits to warships, (4) the patronage of Christian Turkish
subjects, and (5) the following general decision which is in close connection
with the Conecert: “Les puissances belligérantes véservent le droit qui leur
appartient de produire, dans un intérét européen, des conditions particulieres
en sus des quaires garanties”!., Besides this, the Powers agreed to send pleni-
potentiaries to Paris for the purpose of drawing up a final peace treaty?.

The opening of the Congress was on the 25th February, with the partici-
pation of Austria, France, Great Britain, Russia, Sardinia, and Turkey?®. The
participating rights of these Powers were various. Turkey, Great Britain,
France, and Sardinia were present as victorious Powers in the Crimean War,
Russia as the defeated one; Austria as mediator in the long drawn out nego-
tiations, which took place at Vienna between the two sides engaged in the
struggle, in intervals between military action. At the eleventh session, the
representative of Prussia joined the discussions, as a signatory to the Treaty
of 1841 regarding the Straits, which had to be revised.

In the plenary sessions all the participants took a formally equal part. Only
Prussia, who was not a combattant in the Crimean War, was absent from

' NRG 1 série XV 703—704. 2 Ihid. 702. 3 Thid. 700.

[33]
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the discussions on drawing up a peace treaty. She figured, however, as a party
to the final treaty. Her representative appeared solely at the discussions on
the revision of the decisions with regard to the Black Sea Straits, and other
general European matters?.

Besides the plenary sessions, there were sessions of various commis-
sions, for which the protocols are missing. From the constitutions that
were laid down for the commissions it appears that there was no discrimi-
nation between participants at the Congress. There may be certain doubt,
however, on the participation of Turkey and Sardinia. It should be remem-
bered that, at this Congress alone Turkey was allowed “to take a part, availing
herself of public law and the European Concert”. This participation depended,
distinctly but very discreetly, on the granting of certain guarantees by Turkey
for the benefit of her Christian subjects5. Attention should also be called to
the fact that the representative of Turkey had no voice in the discussion
on Huropean matters, in which, besides the representative of Turkey, all the
other plenipotentiaries took pariS.

The position of Sardinia is also not very clear, although she took part in
all the discussions. This does not yet signify, however, her reception into
the Concert, which is demonstrated by the following incident. When the re-
presentative appointed by Sardinia allowed himself to criticise many times
the occupation of the [talian peninsular, the representative of France drew
his attention to the fact that the occupation was demanded at laibach, and
that it was a result of a resolution taken by all the great Powers. He added
by this that “he does not acknowledge that intervention carried oul as
a result of agreement amongst the five great Powers could be subject to the
demands of a secondary State”’.

On the basis of the draft of the debates it is impossible to establish any
essential differences in the treatment of individual States participating in
the Congress of Paris. On the other hand, the relation of the participants
to the remainder of European States is that of a clearly self-appointed re-

4 Tbid. 700--769.

5 Article IX of the Peace Treaty said: “Sa Majesté Impériale le Sultan, dans sa con-
stante sollicitude pour le bien-8tre de ses sujets, ayant octroyé un firman qui, en améliorant
leur sort, sans distinction de religion ni de race. consacre ses généreuses intentions envers
les populations Chrétiennes de son Empire, et voulant donner un nouveau témoignage de
ses sentimens & cet égard, a résolu de communiquer aux Puissances Contractantes ledit
firman, spontanément émané de sa volonté. — Les Puissances Contractantes constatent la
haute valeur de cette communication. Il est bien entendu qu’elle ne saurait, en aucun cas,
donner le droit aux dites Puissances de s’immiscer, soit collectivement, soit séparément,
dans les rapports de Sa Majesté le Sultan avec ses sujets, ni dans I’administration intérieure
de son Empire”. NRG 1 série XV 774—775.

¢ See below

7 Ibid. 766—767. “... devenir P'objet des reclamations d’un Ftat de second ordre”.
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presentation through the Congress of the interests of all Europe. As proof
of this it is sufficient to look at the decisions of the Congress and the
mauner in which general Furopean affairs were discussed.
In regard to the decisions taken in the name of the whole of Europe, we
should quote first of all the above meniioned Article VII of the peace treaty:
Sa Majesté 'Empereur des Francais, Sa Majesté I'Empereur d’Autriche, Sa Majesié la
Reine du Royaume-Uni de la Grande Bretagne et d’Irlande, Sa Majesté le Roi de Prusse,

Sa Majesté UEmpereur de toutes les Russies, et Sa Mujesté le Roi de Sardaigne, déclarent
ia Sublime Porte admise a participer aux avantages do droit public et du Concert Européens...®

Further in Article XI:

La Mer Noire est ncutralisée: ouverte & la marine marchande de toutes les nations,
ses eaux et ses poris sont formellement et & perpétuité interdits au pavillon de guerre, soit
des Puissances riveraines, soit de toute autre Puissances, sauf les exceptions mentionnées anx
Articles XIV et XIX du présent Traité®.

Finally in Article XV:

L’Acte du Cougrés de Vienne ayant établi les principes destinés 4 régler la navigation
des fleaves qui séparent ou traversent plusiears Etats, les Puissances Contractantes stipulent

N

entre elles qu’a I’avenir ces principes seront également appliqués au Danube et & ses embou-
chures. Elles déclarent que cette disposition fait, désormais, partie du droit public de I’Europe,
et la prennent sous leur gurantic's.

For the execution of this decision the Congress created a European Danu-
bian Commission, with the membership of one representative of every country
participating in the Congress, i.e. with the participation of Great Britain
or Sardinia, but without, for instance, that of Bavaria, a Danubian Statel,

The representatives of Austria, the Sublime Porte, and Wirtemberg were
appointed to the Permanent River Commission. Later it was foreseen that
the commissioners of the Danubian Provinces, agreed to by Turkey, should
also join. It should be stressed that neither Bavaria mor Wirtemberg had,
being absent, any influence on these decisions.

The relation of the participants in the Congress to the remainder of Europe
is clearly seen in the wide scope of discussions on various matters with
reference to the most distant parts of Europe. This was begun by the repre-
sentative of France, and an active part in it was taken by all the pleni-
potentiaries, with the exception of that of Turkey. Firstly the delegate of
France expressed a point of view, which was a novel and distinet reference
to the European System:

Quoique réuni spécialement pour régler la question d’Orient, le Congrés pourrait se re-
procher de ne pas avoir profité de la circonstance qui met en présence les Représentants
des principales Puissances de 'Europe, pour élucider certains principes, exprimer des intentions,

8 NRG 1 série XV 774, ° Thid. 775.
1w NRG 1 série XV 776. The author’s underlining. '+ Thid.
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faire enfin certaines déclarations, toujours el uniguement dans le but d’assurer, pour 1’avenir,
le repos du monde, en dissipani, avant qu’ils ne soient devenus menacants, les nuages que
Pen voit encore poindre & P'horison politique!s.

Next the representative of France occupied himsell with the situation
in Greece, saying amongst other things:

L’anarchie & laquelle a été livré ce pays, a obligé la France et PAngleterre & envoyer
des troupes au Pirée dans un moment ol leurs armées ne manquaient cependant pas d’emplot.
Le Congrés sait dans quel état était la Gréce; il n’ignore pas non plus que celui dans leguel
elle se trouve aujourd’hui est loin d’étre satisfaisant. Ne serait-il pas utile, dés lors, que les
Puissances représentées au Congrés mantfestassent le désir de voir les trois Cours protectrices
prendre en miire considération la situation déplorable du Royaume qu’elles ont crée, en visant
aux moyens d’y pourvoir?1?

The French representative followed this with a warning to the Congress
about the situation in Italy:

les Ttais Pontificaux sont également dans une situation anormale, que la nécessité
de ne pas laisser le pays livré a l'anarchic a determiné Ia France, aussi bien que I’Autriche,
4 répondre & la demande du Saint Siége, en faisant oceuper Rome par ses troupes, tandis
que les treupes Auatrichiennes occupaient les Légations.

As justification for his progress, he gave the following argument:

la tranguillité des Etats-Romains, dont depend celle de toute U'Italie, touche de trop pres
au maintien de Pordre social en Furope pour que [france n’ait pas un intérét majeur & y con-
courir par tous les moyens en son pouvoirls,

Further as a conclusion to the situalion on the [talian peninsular, he
suggested that the Congress should call upon the gevernments of the Italian
peninsular to liguidate all anarchist activity'®. Finally this representative
complained of the defamatory campaign of the Belgian press directed against
France, which according to him, “... is of no less regard to the interests of
all European Powers”17,

In turn the represeniative of Great Britaia, speaking about Greece, ex-
presscd the following opinion:

représentant les principales Puissances de I'Europe, le Congrés manquerait & son devoir,
5i, en se séparant, il consacrait par son silence des situations qui nuisent 2 la équilibre po-
litique, et qui sont loin de wmetire la paix a 'abri de tout danger dans un des pays les plus
intéressants de Europe’,

Regarding the Papal States, he pointed out that the administration of
the Churel’s territories caused difficulties which could give birth to dangers,
which “the Congress has the right to try to aveid”?'?,

Speaking on the government of Naples he stressed amongst other things
the principle of non-intervention:

'2 Ibid. 755. 13 Tbid. “ Thid. 756. 1% Thid.
% Ihid. 17 Thid. 737. 18 Thid. 758.
19 Thid. “Que le Congrés a le droit de chercher & conjurer”.
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on doit sans nul doute reconnaiire en principe qu’aucun Gouvernement uw’a le droit
d’intervenir dans les affaives intericures des aulies Ktats?0,

He recognised, however, exceplions Lo this principle:

il est des cas olt 'exception 2 cetle regle devient également un droit et un devoir, Le
Gouvernement Napolitain Iui semble avoir conféré ce droit et imposé ce devoir & I'Europe;
et puisque les Gouvernemenls représentés au Congres veolent toms au méme degré soutenir
le principe monarchique el repousser la révolution, on deil élever la veix contre un systfme,
qui entretient au sein de masses ... Veffervescence revolutionnaire, ... neus devons done
faire parvenir au Roi de Naples le veeu dn Congrés pour Yamélioration de son systéme de
gouvernement — voen qui ne saurait rester stérile...?

The representalive of Ausiria agreeing to many of the already expressed
opinions declared himself, however, decidedly against intervenlion, because
according to him “it would not be possible to intervene in the internal situation
of independent Stales, which were not represented at the Congress”. In
favour of it the French representative gave the following reconciliatery
explanation, which is an expression of the new distribution of power and the
new current which was meoderating a little the bullying of the great powers:

qu’il ne s’agit d’arréter des résolutions définitives, ni de prendre des engagements, encore
moins de s’immiscer directement dans les affaires intérieures des Gouvernements représenids
ou non représentés au Congres, mais uniquement de consolider, de compléter I'oeuvre dc la
paix en se préoccupant d’avance des nouvelles complications qui pourraient surgir, soit de
la prolongation indéfinie ou non justifiée de certaines occupatlions etrangéres, soit d’une licence
perturbatrice contraire aux devoirs internationaux 2.

The representative of Prussia, referring to this discussion, vemarked on
the situation at Neufchatel: ©
aux Traites et a4 ce qui a été formellement recounu par toutes les grandes

‘...le seul point en Europe olt contirairement

Puissances, domine un pouveir revelutionaire, qui méconnait les droits du
Souverain” 24,

The views cited here in these discussions remind of the debates from the
first congresses of the time of the Holy Alliance. Their tune, however, is
already other. This difference is expressed in the stress laid on the principle
of non — intervention in the internal afairs of States, and the nececssity of
extensively justifying would be rights to abandon this principle by the Con-
gress representing Europe,

The Congress of Paris also took, in the name of Europe, a serious iniative
in the development of international law. At this time, however, without
unilaterally enforcing norms, but on the contrary, stipulating that they should
be obligatory solely to States who acceded to them?.

20 fhid. 759. 2t Thid.

22 Thid. 761. “Il (lui) serait impossible, en eflet, de¢ s’entienir de la situation intérieure
d’Etats indépendants qui ne se trouvent pas représentés an Congres”.

28 Tbid. 2 Ihid. 762.

% NRG 1 serie XV 768; cf. Hueert Prowo I, 100—103.
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The representative of France proposed to the Congress that it should
complete its debates with a declaration which would establish a remarkable
step in international law and which would be accepted by the whole world
with great gratitude?s. He added that the Congress of Westphalia had con-
firmed liberty of religious belief, that the Congress of Vienna had abolished
the slave trade, and that a worthy problem for the Congress of Paris would
be the laying of a foundation of uniform maritime law in wartime?”.

The representative of Great Britain on his part confirmed that the new
horrors of war inclined all to search for a means of obviating its return. He
suggested inserting into the Treaty of Paris a resolution which would recommend
an appeal to mediation before States resolved upon force in a conflict hetween
the Sublime Porte and Powers who were signatories to the treaty?s,

Finally, after a longer discussion these plans were accepted by the Con-
gress in the form of a declaration, famous to this day, respecting naval
warefare, and of a resolution inserted in the protocol. This stated that
countries who had a serious dispute with one another should, before having
recourse to arms, call upon, if the eircumstances allowed, the good offices
of a friendly State?®.

In conclusion the Congress of Paris can be described as onc further typical
business meeting of the Concert of the great Powers transacting political and
legislative functions in the name and for the benefit of all Europe. This
time the term “European Concert” was even officially introduced into the
final draft®. A new spririt and distribution of power found their expression
in the stressing of the principle of non-intervention and a distinct reservation
that the rules of international law which were elaborated by the Congress
should be obligatory upon only those countries which accede to them.

Tae LonpoN CONFERENCE ON THE (QUESTION OF LUXEMBUBG

Conferences and commissions which met in Europe after the Congress
of Paris were in general a consequence of or a simple continuation of its
work. Certain new elements that enlighten the mutual relations of great and
small States can be found in the discussions on the question of the neu-
tralisation. of Luxemburg. It was here that a formal invitation was made to
Ttaly to join the European Concert.

28 NRG 1 série XV 757. 27 Ibid. % NRG 1 série XV 765.

23« les Etats entre lesquels s’éléverait un dissentiment sérienx, avant d’en appeler
aux armes, eussent recours, en lant que les circumstances 'admettraient, aux bons offices
d’une Puissances amie”. Ibid. 765, 767. The acceptance of the British plan by the Congress
only in the form of a non-compulsory request given in the protocol of the debates is an
expression of the apprehension of States with regard to the limitation of their freedom of action
in any way; HuBgrt, Prawo I 101—103.

30 See above Article VII.
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This confercnce was called in London in 1867 on the invitation of the
King of Holland and the Grand Duke of Luxemburg, with the participation,
at first, of only the signatories to the treaty on the Belgian question of 1839.
These werc the representatives of the great Powers: Austria-Hungary, France,
Great Britain, Prussia, and Bussia—and the representatives of Belgium and
Holland. Amongst the representatives of Holland was a represenlative of
Luxemburg.
At the first session the president also proposed thal an invitation should
be made to the ltalian representatives to participate in the sessions, because:

la présence au sein de Ja Conférence du Représentant de Sa Majesté le Roi d’Italie con-
tribuerait au succés de ses déliberations.

All agreed to this proposal. The representative of Holland, however, sti-
pulated that the discussion should only be limited to the treaty of 18393t

In his thanks for the invitation the representative of Italy said in reply,
amongst other things:

J’aime & y voir une preuve de plus des bons rapports, qui existent entre I'lialie et les
principales Puissances FEuropéennes, ainsi que de leur opinion que dans les questions Kurope-
ennes il est désirable que sa voix se fasse entendre.

Nous n’avions pas, ainsi que d’autres Puissances, les droits antérieurs pour prendre part
a la Conférence. Nous le devous a une marque de déférence de leur part?:.

The invitation to Italy to full participation in the discussions and decisions
withoul any formal or meritorial basis was her official adopticon into the Eu-
ropean Concert. Italy had participated in it from the Congress of Paris till
this time in practice only.

How far without significance was the participation of the representatives
of Holland and Luxemburg in the Conference, that is the countries most di-
rectly intcrested, is illustrated in a disarming note at the introduction of
the debates. Namely at the opening of the discussions on the neutralisation
of Luxemburg the president expressed the opinion that, as the conference
met on the invitation of the King of Holland and the Grand Duke of Luxem-
burg, the representative of the Grand Duke should be called upon to show
the reasons for which he had taken this step. The representative of the Grand
Duke spoke quite directly (a summary of the protocol):

sa connaissance de la marche des communications diplomatiques qui ont eu lieu récem-
ment entre les Grandes Puissances relativement a la question du Luxembourg est insuffi-

N

sante pour le metire & méme de repondre & cette demande?®?.

This statemenl gives a good picture of whose hands European affairs were
in at this period.

31 NRG 1 série XVII1 433, 32 lbid. 434. 3% bid.
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Tue Paris CoNFERENCE ON TRE Grepko-Turkisa DiseuTe

This Conference merits attention as an exJmple of efficacions police action
by the Concert of the great Powers, It was called in 1869 for the purpose
of settling the dispute which arese between Turkey and Greece, and which
was connected with the rising in Crete in 1866. The protocol of the first
session of the Conference said:

Les Puissances signataires du Traité du 30 mars 1856, aprés s’étre entendues powt 1echerches
en commun, et conformément au Protocole du 14 avril® suivant les moyens d’aplanic le
différend survenu entre la Turquie et la Gréce, ont autorisé leurs Représentants 3 Paris 2 se
réunir en Conférence.

The task of the conference came down in reality to the ratification of the
demand contained in the Turkish ultimatum sent to Greece?®. The reprezen-
tative of Greece was not admitted to full participation in the Conference,
however, they decided it was just to hear the Greek point of view. And it
was also decided that a representative of the Greek government should be
called upon in an advisory capacity?.

Before the opening of the Conference the representative of Greece declared
to the president, that according to the instructions he was given he was not
empowered to participate in the debates unless he was admitied on exactly
the same terms as the Turkish ambassador®. This demand for equality he
repeated once more before the Conference, when he was admitted on the
motion of the representative of Russia. He added that he had received orders
to retire from the debates if his demand did not receive satisfaction?.

This threat caused the conference indignation. It was explained that the
Conference was called for the signatories to the Treaty of Paris and in accord
with the protocol of the 14th April of the same year. Here is an extract
from the protocol of this session:

La Gréce n’a pas été partie contractante dans les grandes transactions de cette époque.
C’est par cette unique raison, a dit M. le Plenipotentiaire de France, et non dans la pensée
de méconnaitre sa situation, sa dignité ou ses droits, qu’elle n’a pas été invitée au méme titre
que la Turquie.

Reconnaissant la grave responsabilité que le Gouvernement hellénique assumerait, s’il
persistait dans la résolution inattendue de s’abstenir, la Conférence a décidé que le Président,
au nom de tous et avec U'appui des autres Cours, ferait une démarche auprds du Cabinet
d’Athénes pour 'engager instamment a revenir sur une détérmination de nature & compro-
mettre Poecuvre conciliatrice proposée a leurs efforts??.

At the conclusion of the discussions on this theme, the Conference sent
a telegram by means of the French representatives in Constantinople and

3 See above 38. % NRG 1 série XVIII 81. 3¢ Thid. 37 Ibid.
3 Ibid. 81. 38 NRG 1 série XVIII 81. 40 Tbid. 82.



REGENERATION OF EUROFEAN CONCERT 41

Athens, which called on both sides to maintain the status gquo and to refrain
from all military action®. The president also sent a telegram to the Greek
government, informing it of the decision of the Conference with regard to
its participation in the debates, and warning it of its responsibility in case
it refused to participate in the Conference®,

At the next session the Conference decided to continue its work without
the participation of Greece with the proviso that the representative of Russia
should take uvpon himsel{ the defence of her interesis®®. Contact between the
Conference and the Greck government in the period of the debates consisted
solely of accepting memoranda or unofficial notes Lhrough the president, who
showed them in turn, in copy form, to the participanis’. The president on
his side communicated with the ropresentative of Greecc in Paris, informing
him of the progress of the work?,

As a result of these debaies the Conference issued a declaration, which
sounds like a verdiet given in the name of the six great Powers. As a reason
they gave their fears of the danger which could arise from a dispute. The
declaration was issued on the basis of an accurate study of the documeunts.
They established here the guilt of Greece in violating the principles of the
law of nations. They called her attention to the fact that she should comply
with the prineiples of international behaviour common to all governments
and she ought to satisfy the demands of the Sublime Porte (—here follows
the enomeration of two points). Finally the hope is expressed that normal
relations will be restored between both countries, which would be understoed,
as is further explained in the protocol, by the acceptance of the declaration.
In the same protocol there is mention of a summons to the representatives
of the Powers participating in the conference at Athens to support the mission
entrusted to the president of the Conference’®. We can be convinced of the
gravity attributed to the declaration by the participants in the Conference
from the decisions on the form of this document. The president confirmed
that the insertion of it into the protocol of the session or into a special
protocol “would have in this way the sanction of Europe”?.

The Greek government accepted the declaration and in this way the
conflict was resolved®S. In his reply the representative of Greece, however,
expressed the complaint that he was not able to participate in the work of
the conference, because of the lesser position he was offered in relation to the
representative of Turkey?,

The settlement of the Greecko-Turkish dispute by the Concert of Europe
is an example of effective police action by the great Powers, with a vio-

4 Tbid. 83. 42 Ihid. 85. + Ihid. 86. 4 Ihid. 98.
4 Jbid. 101. 4 Thid. 104—105.
47 Ibid. 92. “Il aura ainsi la sanction de I"Europe”.

45 Ibid. 109. 4 Ihid.
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lation, however, of the elementary principle of the equality of the two sides in
the dispute to the disadvantage of the smaller State, which did not belong
to the Concert. On the other hand, it should be noted, that in spite of this
trial, the great Powers were not successtul in forcing Greece 1o [formally
recognise the imposition on her of discrimination.

Tue Lonpon CoONFERENCE ON THE NEUTRALIZATION OF THE BLACK SEA

From the conferences of this peried we have yet to mention the London
Conference of 1871 devoted to a revision of the decisions of the Treaty of Paris
concerning the neutralization of the Black Sea, because of its imporiance
for the development of international law and of the characteristic statements
here of the delegates.

Agreement by the signatories to the Treaty of Paris for the holding of
this Counference provided an occasion for the confirmation of the principle
pacta suni servanda. The representative of Great Britain confirmed:

Cette unanimité fournil une preuve éclatante gue les Puissances reconnaissent que c’est
un principe essentiel du droit des geus qu’auvcune d’ellez ne peut se délier des engagements
d’un Traité, ni en modifier les stipulations, qu’a la suite de 'assentiment des parties con-
tractantes, au moyen d’une entente amicale3,

In the declaration of the representatives the idea was manifested of co-
-operation among the great Powers in the name of and for the good of all
other States. For example the delegate of Turkey cxpressed his opinion as
follows:

Toutefois, dans une question de si haute importance, la Sublime Porte ne croit pas
devoir consulter exclusivement ses intéréis, sans tenir compte des intéréts et des vues des
autres Grandes Puissances, ses amies et allides, aux efforis et aux concours desquelles elle
doit en grande partie 'oeuvre qu’il s’agit maintenant de modifier3’,

The representative of France then thanked the Conference for the ad-
journment of the debatcs until his arrival, and in turn declared:

(Le Gouvernement Frangais) saisit aussi avec empresseinent occasion de mainteair la
régle salutaire de la société européenne, — & savoir. de n’apporter ancun changement essentiel
aux relations des peuples enir’eun, sans Pexamen et le conseniement de toutes les Grandes
Puissances, — pratique tutelaire, véritable garantie de paix et de civilisation, & laquelle trop
de dérogations ont éLé apportées dans ces dernitres annéesS?.

The declarations given here are a token of the persistence and continuity
in the co-operation of the Concert in spite of a change in the political
situation.

5 NRG 1 série XVIII 275. 5t 1bid. 281. 52 Ibid. 296.
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Tur DocrriNg

As a typical representative of the period of the victory of national con-
stitutionalism may be cited August HErFrFreEr, who in his system of 1844, on
the one hand declared himself on the side of revolution against the reactionary
arbitrariness of the great Powers, and on the other he was inclined to recognise
the existence of legal inequality between States as a consequence of political
inequality. Here are two declarations which merit quotation in their entirety.

Writing about the Holy Alliance and about the agreement of the great
Powers concluded at the Congress of Aix-la-Chapellc, HEFFTER in this way
characterizes the hegemony of the great powers:

Seit dieser Zeit und auf dem Grund der damals getroffenen Verabredungen bildeten
jene Grossmiichte gewissermassen ein Volkertribunal, wo die wichtigsien politischen Ange-
legenheiten nicht nur dieser Staaten selbst, sondern auch dritter Staaten, berathen und fest-
gestellt wurden. Die hiendurch unterstiitzte Reaction gegen die noch fortglimmende Revolu-
tion vief letztere im J. 1830 um so entschiedener hervor, und natiirlicher Weise kann das
revolutionaire Princip noch auch selbst der basirte nationale Constutionalismus mit einer
derartigen regulatiorischen Gewalt der Grossmiichte sich einverstanden erklaren®,

The right of equality he recognised as belonging to all countries without
regard to their political situation. It is the result of the conception of so-
vereign States itself. To this principle, according to him, there exist, however,
partly natural and partly arbitrary modifications:

Aut hochst natiirlichem Wege endlich bringt politische Machtungleichheit auch eine ge-
wisse Rechisungleichheit mit sich. Minder machtige Staaten konnen sich meist nur durch
Anlehnung an miichtigere hehaupten; es fehlt ihnen an Mitteln sich in allen Stiicken in gleicher
Linie mir diesen michtigeren auf wiirdige Art zu behaupten. Tlieraus entstehen Zugestindnisse
und Maximen des Frhaltens, die unter anderen im Europaischen Staateusystems ein eigenes
Rangrecht erzeugt haben®.

Recognition of legal incquality between States, although it refers only to
inequality of rank, is a new development in the doctrine. It is seen also
in the most important representative of the doctrine in this period, BLuNTscHLI,
whose ambition was to become a modern scholar. Stressing the law as
a living order in human society, and not a dead onc®, he expressed the fol-
lowing point of view:

Die Rechtswissenschaft darf daher meines Erachtens nicht bloss die schon in fruheren
Zeiten zur Geltung gelangten Rechtssitze protokolliren, sondern soll auch die in der Gegenwart
wirksame Rechtsiiberzeugung neu aussprechen und durch diese Aussprache ibr Anerkennung
und Geltung verschaffen helfen. Je empfindlicher der Mangel Gesetzgeberischer Organe ist,
welche fiir die Fortbildung des Volkerrechts sorgen, um so weniger darf sich die Wissenschaft
dieser Aufgabe entziehen®s,

53 [TerrTER 910, 3¢ Ibid. 44.—45.
% Brunrscunr VI, 36 Ibid. VIL
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There is no mention here of equality of rights, but rather of a limited
equality, which reduces itself to equality before the law, thai is equal pro-
tection by the law. Tn Article 81 of his Codex he writes:

Jeder Btaat islL als Rechtsperson dew andein Slaate gleich. An dem VYolkerrecht haben
alle Staaten gleichen Antheil und Anspruch aul Achtung ihrer Existensz.

Die Rechtsgleichheit der Staalen ist ebenso zu verstehen wie die Rechtegleichheit der
Privatpersonen. Der Unterschied der Gidsse, der Macht, des Ranges idindert an der wesent-
lichen Gleichheit Nichts, welche in der Annerkennung aller dieser Personen als Rechtswesen
und der gleichmassigen Anwendung der volkerrechtlichen Grundsidtze auf Alle hesteht®’.

If it refers to the rank of States, the understanding of the principle of
equality of States as equality of their rights is, according to him, false, be-
cause “rank, as is applied to a State in the society of the remainder of States,
is not ordivarily the result of its legal personality, but is a result of its
position according to its power (Machtstellung) and influence, which are
various’ 58,

Further developing this linc of thought in Asticle 85, BruntscHLr gives
a definition of a great Power:

Auf Kaiserlichen Rang und Titel haben nur diejenigen Staaten einen naturlichen Auspruch,
welche nicht eine blosse nationale, sondern eine universelle Bedeutung haben fiir die Welt oder
mindestens einen Welttheil und insofern Weltmachte sind oder welche doch als Grossstaaten
verschiedene Volker in sich einigen oder aufl verschiedene Volker einen staatlich bestimmten
Einfluss haben®®,

The legality and continuity of the Concert of the great Powers is direcily
recognised in a special sub-chapter with the title Pentarchy. In Article 103
Bluntschli wrote:

Der in Aachen 1818 befestigie Verband der funfl europaischen Grossstaaten England,
Frankreich, Oesterreich, Preussen und Russland bedeutet nicht einen festen volkerrechtlichen
Senat filr Europa, sondern nur, dass diese Staaten zur Zeit die Macht haben und es als ge-
meinsame Aufgabe erkennen, bei der Regulierung, der europaischen Angelegenheiten mit-
zuwirken 0.

In small type, however, he added an essential comment:

Dic sogenannte Pentarchie mag als Avfang einer Organisation Europas, aber sie kann
uicht als ihre Vollendung betrachtet werden®t,

In the following articles (105 and 106) he referred to the fourth paragraph
of the Protocol of Aix-la-Chapelle, where in spite of reservations we can also
sce an acknowledgement of the predominate role of the great Powers:

57 Thid. 91. > Jhid. 92. 5 Ibid. 92—93.
S0 Ibid. 100. 6 1hid.
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Jeder europiischen Staat hat ein Recht darauf, dass seine besondern Angelegenheiten
picht von den Grossstaaten gemeinsam verhandelt werden, ohne dass er zu den Verhandiun-
gen eingeladen und zugezogen werde. (Aachener Protokoll)...

Das Recht des Staates, iiber dessen Verhiltnisse in der Versammlung der europiischen
Grossstaaten verhandelt wird, zugezogen zn werden, erstreckt sich aul alle Verhandlungen.
Er steht dabei den Grossstaaten nicht wie eine Partei ihrem Richier, sondern als vollberech-
tigte Person und wesentlich gleichberechtigtes Mitglied der européischen Staatengenocssens-
chaft zur Seite.

As typical congresses, where justice was not done, BLunTscHLI gives the
congresses of Laibach and Verona, on the contrary he characlerises the Con-
gress of Paris as a meeting in which this principle was better observed .

Amongst other authors of this period we should mention Adolf HARTMANN’s
Institutionen des praktischen Vélkerrechts in Friedenszeiten (1874), in which
great attenlion is paid to the fact that, although the reaction of the Holy
Alliance or Pentarchy did pot directly create a law of nations, however,
“under the influence and pressure of such kinds of systems there developped
lawful opinions which later appeared in practice” .

SUMMARY

After a stormy interval in co-operation amongst the great Powers, Lhe
activity of the European Concert was revived at the Congress of Paris for
settling matters connected with the conclusion of the common war. If we
consider the importance of the decisions which the great Powers tock in the
name of Europe al that Congress, we cannot noi osnly speak of a lessening
of the leading role of the great Powers, but on the contrary it is possible
to see a consolidation in the power of the Concert, whose name was officially
inserted into the Treaty of Paris. The durability of the Concert can be seen
in the fact that it functioned efficiently in solving many important matters,
in spite of the presence together of the combaitanis at the round table of
debate, even when the defeated party was one of the most important mem-
bhers of the Concert, Russia.

We cannot fail to note, however, certain essential changes in the function-
ning of the Concert compared with the previous period. Above all the de-
bates of the great Powers completely lose that regular character which
they had in the period of the Holy Alliance. National revolutions left their
mark, which is manifested among other things in the more frequent under-
lining by members of the Concert of the principle of non-intervention in the
internal affairs of other countries. Most of all, however, these changes were
expressed in the admission of a united Tialy into the Concert, and, although

2 Thid. 101—102.
8 HarTMANN 19: “Unter dem Einflusse und dem Drucke derartiger politischer Systeme
bilden sich aber Rechtsitherzengungen aus, welche danu in Tatsachen sich offenbaren®.



46 RAROI WOTTRY

not as a member with {uil rights, Turkey, a non-Christian State from beyond
Europett.

Further conferences of this period confirmed this conclusion. The Concert
worked energetically to solve the Greeke-Turk dispute, and the League of
Nations or the United Nations might well be envioas of this dexterity. Finally
it put great emphasis on the development of international treaty law.

The doctrine of international law contemporary to these events did not
have and could not have any reaction, because of the lack of perspective
in time, on the practice of this peried in such a way as it deserved. An
important fact, however, in comparison with recently previous opinions, was
a tendency towards the further adoption of the principle of the equality of
States — not equality of rights, but rather equality of lawful protection, and
a tendency towards the recognition of the continuity and even the legislating
role of the European Concert.

8 Paul BAstip was correct when he wrote that the Revolution of 1848 at first para-
lysed the Furopean System and that in the following years there was no sign of the Con-
cerl’s activity. Further, however, he added: “Le concert européen allait se reconstituer aprés
la tourmente, lorsque les révoltes seraient définitivement vaincues. Au Congres de Paris de
1856, couronnant 1’action collective de la France ... contre la Russie, il devait trouver une
renaissance éclatante, non seulement régler des questions territotiales d’une immense portée,
mais encore formuler des régles de droit international aussi importantes dans leur domaine
que celles do Congrés de Vienne, et attester par la son autorité. Sans doute s’agissait-il
4 noaveau d’un concerl entre des nations attachées au principe dynastique. Mais ce concert
differait malgré tout assez profondément de I'ancien, parce que précisement le souffle de 1848
avait passé par 13”. Basrip Révolution 273—274.
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THE ENTRANCE INTO THE ARENA OF THE SMALL STATES

Tur. Dvar Practice oF THE SEconp Harr oF tuk NINETEENTH CENTURY

The practice in conferences in the second half of the 19th century, and
more particalarly in the last quarler century, is characterized by a definite
dualivy.

The conferences discussed up till now belong historically to the first type
of international meeting. They had as their aim discussion on concrete,
mainly vital, and at the same time contradictory interests by a certain
limited group of States!. For the purpose of this work we may call them
closed conferences, because the group of countries directly inlerested in the
subject ol the debate was limited, and even more limited was the circle
of States admitted Lo the debates as participanis with full rights. Often,
as we have seen in the examples we have discussed, the very countries most
interested were the ones passed over. Typical closed conferences were from
the nature of things peace conferences, as well as meetings of the great
Powers within the framework of the European Concert. The most recent
period of classic conferences of this kind were the deliberations of the Grand
Alliance during and after the last war?.

A completely different type of international conference was ushered in
by the industrial revolution and the triumph of liberalism. Changes which
this revolution caused in nearly all spheres, especially in the sphere of com-
munications, violently increased the pacc of international exchange. More
and more matters up till now in the sphere of interest of one particular
country took on international significance. Completely new fields of co-ope-
ration amongst countries were also created3.

1 Comp. HuBERT Prawo 1 25,

2 The Congress of Vienna of 1814/1815, Paris 1856, and the Conference of Paris of 1919
were also occupied with questions of common significance, but these were only marginal for
them and were treated in a very arbitrary manner. Comp. HuBgrt Prawo I 105, see below.

3 HusERT Prawo 1 41; comp. ihid. 28, 34—40,

[47]
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Professor HuBurT has defined these changes in his description of this
period:

il was no longer a matter for France of indifference how, for example, communications
were organised in Belgium. Progress in medicine and the biological sciences taught that the
limitation of action to one country was not sufficient in fighting epidemics and epizootics...*

More and more urgent, thercfore, became the regulation of these many
matters in the same common interest of all international society. Beginning
with the middle of the 19th century this was achieved with the help of a new
democratic instrument of co-operation amongst nations, namely conferences,
which, unlike thosg previously discussed, we shall call in short open conferences,
because the universality and conformity of their aims made them open to
all interested States, and even to the representatives eof non-independent
provinees, and what is most important that the conventions worked out
by them were also open®. In spite of the fact that such conferences occupied
themselves with very varied matters, they are clearly distinguishable from
closed conferences te this degree that the discussions of both these types of
conference together has led and is still leading to too ready and even false
generalizations®. Amongst open conferences should be counted also those
to which all countries were not in fact invited, but in which the aim of the
debates was general, the prepared convention had an open character, or
where other circumstances deserve such a classification”.

Beyond the already mentioned essential characteristic of the freedom 1o
take part for all interested countries, and the lack of a basis for discrimi-
nation against participants in the debates, typical of these conferences was
often the appearance of ancther phenomenon, namely a greater or lesser cir-
cumspection and even dislike, depending on Lhe sabject of the debates, against
the participation of the great Powers in this kind of conferences. States,
especially the great Powers, were simply afraid that a too zeady participation
in these conferences, which had as their aim the regulation for the future
of certain spheres of co-operation between conniries, might limit their inde-
pendence too far.

This circumspeciion appeared in differeni ways, from a reservation in
discussion, which tended to take away from the debates their binding character,
and the dispatch of delegates with only limited powers, to a refusal to parti-
cipate in such a conference at all.

£

Husurt Prawo T 35.
That is to say they made an accessive clanee,

o

& See below.
" For instance the Brussels Conferenve of 1874 and the first Hague Conference, 1899
see below.
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On the other hand, when countries decided on full participation in an open
conference, it is possible to observe an unprecedented unanimity in these
conferences in the acceptance of resclutions by a majority vote, or even an
expression in advance of agreement for all the resolutions which the confe-
rence would consider.

In connection with the frequently special character of the subject of debate,
it was also typical for such conferences to have specialists as delegates, that
is with the participation of military, medical, technical, and other depart-
mental personnel besides or even instead of diplomatic representatives. It
should be further mentioned that the number of open conferences at the end
of the 19th century several times exceeded the number of closed conferences,
in spite of the fact that the practice of open conferences went back only
to the middle of that century.

In this work, as similarly in the discussions of the closed conferences,
we must limit ourselves to a discussion of only some of the most typical
conferences, which in this period had a particularly important meaning for
the development of international law. Giving examples only of open confe-
rences is all the more justified, because the subject of their discussions,
as was already mentioned, did not give so much occasion for different treat-
ment of participating States according to their size, moreover these confe-
rences followed a pattern of their own?®.

A —Open Conferences
FirsT PostarL CONFERENCES

In spite of the fact, as we have already mentioned, that the practice of
open conferences had only lasted from the f{iftics of the 19th century, the
most typical of these conferences are considered only those whose aim
was the organization on a full international scale of the spheres in inter-
national administration through the working out of conventions and the
ereation of international offices. In particular, attention deserves to be paid
to the first postal conferences, because they were clearly a model for many
of the following conferences of this type®.

The first postal conference under the title of “The International Postal
Commission” was called on the initiative and invitation of the United States
in Paris in 1863, having as its purpose the discussion of a series of intro-
ductory problems before going on to the working out of a postal convention!®,
It followed from the sending off of circulars the intention of the organizers

8 See below. 2 See below.
19 Commission internationale des Postes, Pariz 1863.

Firace Wr. T, N. — A, 72 4
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being the participation without any limitation of all interested contemporary
States and postal Admwinistralions.

In the first published circular of the General Postal Administration of the
United States we find the following clause:

je voas prierais respectueusement d’appeler Pattention des Administrations etrangiéves
sur ecet sujel, ¢l de demander leur concouts dans fa Conférence qui je propose!l

In the second circular:

je vous piie... de vouloir bien communiquer, aussiidl que possible, les Articles précédents
aux diverses Administrations qui ont éxprimé leur velonté de paiticiper & la conférence,
aussi bien que toute autre interessée et disposée a y coopéreri

Finally fifteen postal Administrations from European and American coun-
tries took part in the debates of the Commission, including the Sandwich
Islands and the Hanseatic towns amongst others'®. However the represen-
tatives of Russia and the petty German States did not appear, not because
they were not invited, but, as it was admitted, because they did not receive
notice in timel,

The Postal Commission of the year 1863 is thus a typical open conference.
The subjects of its debaies were technical matters, and at any rate neither
vital nor controversial. At every step it was emphasized that the debates
had only the character of non-compulsory discussions. The decisions resolved
upon by a majority of votes merely formed material for regulations for the
working out of future conventions'®. During the debates all participants be-
nefitted from a complete equality.

To emphasize the differences of open conferences it is valuable to quote
an extract from the address delivered by the host of the Conference, the
Director-General of the French Post Office, which formed a sort of ideological
declaration of the new era in international relations, the evidence of which
are the open conferences themselves:

Le temps n’est plus, Messieurs, oit les Nations, obeissant & un esprit de jalousie mal
entendu, tendaient i circonscrire leur relations dans l'interieur de leurs frontiéres..; en méme
temps que les grands travaux de l'industrie applainissaient les montages, rapprochaient les
continents el triomphaient de la distance et du temps, les peuples ont cherché, par des rap-
prochements mutuels, & s’éclairer, & metire leurs lumiéres en commun et A s’inspirer de toutes
les idées utiles, gn’elles gqu’en fussent l'origine et la nationalité. L’esprit d’émulation a fait
place & Vesprit d’exclusion...1®

Another glaring token which proves the completely different character
of open conferences is for instance the note, which, on the basis of the
practice described up Lo now, it is not difficult to imagine could not possibly

" Thid. 14. 12 Ibid. 10. 3 Thid, 3-—4.
1 Jhid. 10. W ibid. 7, 9, 82—83. % Ibid. 7.
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have referred to a closed conference. In this note the government of Ecuader
resigned from active participation in the debates of the conference, agreeing
in advance to all its resolutions:

Le Gouvernemeni de ’Equateur, convaincu de Itmportance des arrangements proposés,
ne fera auncane difficulté d’adherer 3 tout ce qui sera agréé par la Cominission, comme si son
délégué avait fait partie. Votre Excellence auwa la bonté de faire cette communication
an Maitre Généial des Postes des Etats-Unis, afin que Equateur puisse étre considéré comme
an des Itats participants!’.

Finally, typical of all open conferences, and as was the case here, was the
participation as delegates taking part, not only, as up to now, statesmen
and diplomatic representatives, but also directors of postal administrations
and secondary diplomatic staff. Only Switzerland and the Sandwich Islands
delegated to the conference their envoys accredited to Paris?s,

The first postal congress, which took place at Berne in 1874, is perfect
example of an open conference in every sense. Jts work was the Uni-
versal Postal Union., This time twenty two countries and postal Admi-
nistrations were represented in the persons of the directors of their post
offices. Amongst others, Norway, Serbia, and Rumania sent their own dele-
gates, although these States were at this time not recognised as subjects
of international law?.

At the first session of the Congress regulations governing the debates
were resolved upon in a similar sense to those which we shall meet in other
conferences of this kind. In these regulations there was a guarantee of the
right to participate for all couniries and postal administrations based on the
principle of complete equality. Characteristic was also the limitation to the
drafting of a summary protocol, which unfortunately excluded the tran-
seription of many possibly interesting from the point of view of this work
moments®, The resolutions were agreed to by majority voting, not excluding
voting on the whole draft-convention, which was resolved upon by the ab-
stention of the vote of France?!.

17 Ibid. 27. 18 Thid. 3—4.

1 DCP 11, 12. Serbia and Rumania were recognised from the Congress of Berlin: Norway
was divided from Sweden only in 1905.

26 Réglement pour les conférences. — Art. 1. Chaque Etat ou Administration peut se faire
représenter soit par un ou par plusieurs délegués, soit par la délégation d’un auire Etat ou
Administration... Art. 5. Tout délégué peut prendre part & la discussion des propositions
soumises a4 la Conférences. Pour la votation, chacun des Etats et des Administrations con-
tractanis a droil & une voix et & une seule... Art. 6. En régle générale on ne produit, dans
les procés-verbaux, que la marche générale de la séance... Art. 7. Chaque proposition mise
en délibération est soumise a la votation. Le vote a lien par appel nominal et suivant
I"ordre alphabétique des Etats ou Administrations représentés”. Ibid. 15—16.

* Ybid, 127
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At this Congress a greater reserve and caution by the participants may
also be seen. Of the twenty-two States and postal Administrations represented,
only thirteen delegates had unlimited powers. The representatives of Great Bri-
tain through a large part of the debates, and those of I'rance through the whole
of the debates, hiad no authorisation to vole on the conclusions?22.

The stipulation in the regulations about the equality of all participants
did not prevent, however, the basis of merit becoming a cause of introducing
certain differences. As for instance Belgium and with her Switzerland, because
of their geographical positions and the great weight of their transit traffic,
called for a special payment for transit®>. The representative of the United
States in his turn demanded a special higher rate for his country, considering
the huge distances and difficulties in transport®!, These demands, however,
did not meet with a favourable reception, because they made a breach in
the clear principle of free transit®.

We cannot count cither as discrimination towards small States the intro-
duction, on the proposal of Belgium, of a division of the membres of the
Union into six classes, on the pattern of the Telegraphic Union, as a basis
for calculating the costs to the participating members of maintaining the
International Postal Office, because each country had the opportunity of
declaring into which class it wished to be placed. In the protocol there is
no trace of any oppesition to the introduction of this classification?®.

A result of the first postal congress was an open convention, whose
first article contained the following important decision:

Art. 1. Les pays entre lesquels est conclus le présent traité formeront, sous la désignation

de I"Union Générale des postes, un seul territoire postal pour ’échange réciproque des corres-
pondances entre leur bureaux de poste®.

This work was achieved moreover in an atmosphere of co-operation which
was in fact without precedent. This was wilnessed amongst other things in
the spcech made at the conclusion of the debates by the main initiator, the
director, Stephan:

L’harmonie générale et parfaite qui a régné pendant le cours de nos déliberations et de
nos négociations est du plus heuveux présage, et Ion peut affirmer hardiment qu’une telle
unanimité des Gouvernements de la grande majorité des peuples civilisés du glebe constitue
un fait sans égal dans Ihistoire!®

The first postal congress became a real inspiration in the creation of many
other unions and international offices. This found its expression in the protocols

22 Thid. 17, 26, 74, 109. 23 [hid. 37, 48.

2 Ihid. 49. % Thid. 38, 48, 49.

26 Thid. 55, 57, 58, 80—81. Such a classification was introduced for the first time at
the Telegraphic Conference in Vienna in 1868. Documents de la Conférence télégraphique inter-
nationale de Vienne (1868) p. 453, 30, 82,

 DEP 139, = DCP 134,
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of those conferences. For instance in the protecol of the conference on the
subject of railway goods transport of 1881, we read:

11 est d’un heureux augure pour les résultats de la Conférence que ses délibérations alent
licu sur le sol de la Suisse, ol se sont déja discutées et résolues des qucstions semblables.
Ces Conférences antérieures powrront servir de modeles i suivre. M. le Conseiller fédéral cite
le Congrés postal de 1874, dont les décisions ont eu une influence si grande que Pon peut
dire sans exagération qu’il a inauguré une ¢re nouvelle dans la vie postale des peuples?®,

Similarly at the conference called with the aim of regulating the protection
of industrial property, the postal congress and other open conferences were
mentioned many times as examples worthy of imitation®.

Though in the course of all open conferences at which administrative or-
ganisations were set up, it is difficult to {ind any example of the classifi-
cation of, or discrimination against participating States, however, in their
statutes and at the periodical congresses of these organizations some members
were given either directly or indirectly an additional number of votes. This
privilege mainly relied on the admission in their cwn name of non-independent
territories which were dependent on members of the colonial countries. So-
metimes also the number of votes caste depended on objective measurable
criteria, as for instance the amount of the contribution made by a member
to the union, or the figure of its population®. A demand for extra votcs
in the adminisirative organization was made, however, not cnly by the great
Powers, but by all States who considered that they hkad a right to this.
Besides, this demand was not merely a unilateral importunity upon the or-
ganisation, but it had to be discussed and approved by all members by
means of voting?,

The practice of international adminisirative organizations, forming now
a huge separate part of international practice is not embraced in this work.
Undoubtedly it merits a careful and penetrating examination to a greater
extent than up till now, amongst other reasons because it gives rich experience
in the application of objective criteria to the division of States for the needs
of international organizalions.

Tur GENeEvA CONFERENCES

Another, maybe yet more important kind of open conference, from the
point of view of the development of international law, were those which we
can name the legislating conferences, because their main aim was the creation
of new, or the codification of customary rules of internatiomal law in the

® NRG 2 Série X111, 61 (La Conférence iuternationale des transports par chemin de fer).
3 NRG 2 série, X, 5, 9, 10.

31 DicxinsoN 310—321; Soun 71—99.

32 SoHN, ibid.; see Husgr 103.



54 KAROL WOLFKE

sphere of the law of war and of peaceful means of settling international
disputes.

To the most important conferences of this kind belong above all the
Geneva Conferences (especially the first of 1864), the Brussels Conference
of 1874, and the Hague Conferences of 1899 and 1907.

In 1864 on the invitation of a small neutral country, namely Switzerland,
a conference was called at Geneva on the problem, as it was called, of “the
neutralization of military health services on the field of battle”. To this con-
ference were invited all countries with whom Switzerland then maintained
diplomatic relations. The high humanitarian aim alone, the alleviation of
the fate of the sick and wounded on the field of battle, did not allow of any
discrimination whatscever in admission to the debates of this conference.
Those States who were governed by the fore-mentioned typical circumspection
in these matters did nol participate, or participated only to a limited extent
there33,

At the Geneva Conference this circumspection appeared striking. Of fourteen
European nations, which were joined later by the United States and Den-
mark, only the delegates of two states, France and Switzerland, arrived at
the commencement without any limitation on their full powers, and till the
end of the debates seven delegations® did not have the power to sign the
project of the convention, among them Great Britain and the United States.
Russia did nor participate at all in the conference®.

It is not difficult to discover reasons for this fact. The humanitarian aim
of this conference touched a very delicate and vital matter: the diminution
of the up till now unlimited rights of both sides fighting on a battlefield.
This mistrust becomes even more understandable if we add that Geneva
Conference belonged to the first of the open conferences with such ambitious
aims36,

The debates took place with the complete maintenance of equality amongst
the participants. The principle of unanimity was absolutely obligatory?’.
Characteristic was the participation of large numbers of doctors and military
men. Only two diplomatic representatives tock a part in the Conference3s.
As a result the open couvention worked out regarding the protection of
wounded on the battlefield and ambulances was at first signed by only twelve
States. The majority joined them later, among thesc Lhree greal powers
(Austria, Great Britain, and Russia)®.

At the second Geneva Conference of 1868 the mistrust of States had net
yet diminished. At this Conference, whose aim was, amongst others, the

33 NRG 1 série XX 379, 394—5; comp. Husgrr, Prawo I 105—106.
# NRG 1 série ,XX, 379, 394—395.

5 Thid. 398. 36 Thid. 37 Ihid. 389. 38 Ihid. 375-—-376.
39 NRG T série, XVIIL, 607—611.

5
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extention of the results of the Geneva Conference of 1864 to sea warflare, in-
vitations were sent out in the form of a circular. In the dchates only fourteen
nations participated, of which only eight sent delegates empowered to sign
a convention®. Among the delegations this time five high ranking naval
officers took part®.

An interesting innovation was the introduction of voting by a majority
of participating persons (and not States) in matters of order, but voting
remained by a majority of States in matters of the daily agenda. The prin-
ciple of unanimity was kept only for rvesolutions on their merits®?,

In the third Geneva Conference of 1906 thirty six nations took part, cven
distant Korea. Regulations were passed in the debaies guarantecing the com-
plete equality of all participants?3,

TueE BrusseLs CONFERENCE

Because of its significance, which it has kept till today in the history
of international law, the Brussels Conference of 1874 merits our attention.
Its aim was the codification of the law of land warfare?,

On the initiative of Russia only fifteen countries, including Turkey, parti-
cipated in this conference®. In spite of an invitation the United States did
not send a vepresentative, and the countries of South America were not invited,
even though they expressed a wish to take part in the debates®s. This was
not, however, sufficient discrimination to remove {rom the Brussels Confe-
rence the character of an open conference. The countries which were not
invited were not done so for practical considerations. The vesolution of the
full conference on this matters says:

la thche de la Conférence n’éiant point de faire un travail définitif, mais sculement
d’étudier la matiére an point de vue des principes qui pourraient servir de base & une entente
générale, elle juge plus pratique et plus conforme a la pensée qui a présidé a sa convocation,
de restreindre pour le moment la délibération entre les représentants des Gouvernaments du
Continent européen. Kt cela d’autant plus que le Gouvernement des Etats-Unis de ’Amérique
du Nord, qui aurait été le plus naturellement appelé & y participer, vu qu’tl a le premier
donné Pexemple d’une réglementation des droits et coutumes de la guerre, n’a pas jugé lui-
-méme devoir envoyer un représentant & la Conférence de Bruxclles?’.

Considering that the subject of the debates was even more delicate and
disputable than at the Geneva Conference, namely the rights and customs
of war, it is not surprising that great caution and reserve on the part of

0 NRG I série XX, 401, 407—408, M bid. 400—401.
42 Thid. 403. 43 NRG 3 série II, 321—619.
“ HuBerT Prawo 1 112—113. % NRG 2 série IV 1—2, 44, 140—141,

% NRG 2 série IV 47. 47 Ibid.
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the participants appeared at this conference. The representatives of Russia,
Italy, Sweden-Norway, and Turkey appeared at first at this Conference without
full powers®®. The instructions given to the representative of Great Britain
had the following characteristic reservation:

Vous vous abstiendrez de prendre part a aucune discussion sur aucun point qui pourrait
étre mis en avant et qui vous paraitrait s’étendre & des principes généraux du droit inter-
national non encore universellement reconnus et acceptés?®.

The president had to quieten many times during the debates the anxiety
of the participants, stressing the limited iniroductory character of the debates®.
During the debates all had an equal voice in the discussions. To the com-
mission, which was set up for the purposc of examining the draft came
representatives of all the participating countries, mainly military men.

A distinct division between great and small States could be felt in the
position they took when faced by particular problems. For instance, for small
countries characteristic was their fear when faced by a limitation on their
means of self-defence, in the case of attack. The Belgian delegate, who was
further joined by the delegates of Holland, Portugal, Switzerland, and Spain,
declared that he could not veote for any motion that would limit the right of
his couniry to self-defence, stressing amongst other things, that there was
a difference in the situation of a great country in the case of attack, since
only a part of its territery was generally subjected to war®l.

The outcome of this conference was the famous international declaration
with regard to the rights and customs of war; even though not ratified, it
plays an important role to this day. More especially it established a basis for
the work of the Hague Conferences’?,

Tre Hacur CONFERENCES

The Hague Conferences had an exceptional meaning in the development
of international society and law, to which was added, enly partly justified,
the great hope of all civilised people. From the point of view of the problem

-

8 Thid. 15, 110. 4 Thid. 24.
so Thid. 24, 28, 33, 91, 101, 111, 17L.
1 Ibid. 21, 71, 83; comp. HuBERT Prawo I 109—110.

52 NRG 2 série, IV, 219—226; see below. Among the important conferences of yet another
type should be added with a certain reservation the Conference of Berlin of 1884/5 on the
question of West Africa. Fourteen countries participated in this Conference, namely those
which were interested in trade with West Africa, among them all the great Powers. Classi-
fication of States more or less interested in the question of Africa was introduced at it. It
was not, however, discrimination against small countries, because among the less interested
found themselves three great Powers. At the conclusion of this Conference there was an open
convention, thanks to which the rivers of West Africa were internationalized, and this part
of Africa was opened to all countries on the principle of equality. NRG 2 serie X, 199—427.
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examined here the conferences arc interesting, because for the first time on
a free platform, as is a conference of the open type, there met together
all great Powers and practically all the smaller States in order to discuss im-
portant matters regarding the problem of war and peace.

The First Hague Conference—It hegan on the 18th May, 1899, on the
initiative of Czar Alexander II and on the invitation of the Queen of Hol-
land. Delegates from Lwenty six countries of the whole world met together
there, i.e. twice as many as at the Brussels Conference of 1874, Ounly coun-
tries which had no represeniative al Petersburg did not participate, such as
Liechteunstein, San Marino, and Monaco, and besides these European countries,
countries from Central and South America. Brazil was invited, but declined
to participate®3,

The main purpose of the Conference was the permanent restriction of
the growing arms race in the world, and combined with it the economic
burden. The detailed plan of Muraviev was sent as a circular on the 30th
December, 1898, establishing later a sort of programme for the Conference;
it foresaw:—(1) a cessation to the increase in armaments for land and sea
forces in peacetime, and a prohibition of the introduction of new kinds of
weapons and means of destruction, (2) the extension of the Geneva Con-
vention to sea warfare, (3) a revision of the Drussels Convenlion regarding
the principle of conducting continental warfare, and (4) the acceptance of
good offices, mediation, and arbitration as a mecans of aveiding war®,

The organisation of the Conference was clearly suited to this programme.
The work was divided between three commissions, which in turn were divided
into sub-commissions®. Within the framework of the commissions and sub-
-commissions were further chosen the drafting committee and the technical
committee. At the sixth full session a general drafting committee was created
for working out the final act of the Conference.

The debates of the Conference had no binding characier for the govern-
ments of participating States. The final act had merely to confirm that the
Conference had reached an understanding on certain matters.

In the debates there was no formal difference between the participants.
The president, at the beginning of the debate, declared:

Chaque Etat aura la faculté de se faire représenter dans chaqune des commissions...
chaque Etat n’aura qu’un vote unique dans chaque commission.

Les délégués, représentant des Gouvernaments, pourront prendre parl aux travaux de
toutes les séances des commissions, ...

Les commissions constitueront elles-mémes leurs bureaux et régleront I'ordee de leurs
iravaux’’.

3 Comp. Wamrs 396; Struee I 449—450.

5 Strupe I 449. 10T 4. e TH T 72 57 1bid. 14.
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The procedural cquality of all participants, thanks to which the Hague
Conference has such a reputation for the scrupulous observation of equality
between States8, does not mean, however, that there was no division or cven
sharp conflicts between great and small States. On the contrary, the formal
equality brought into sharper focus these differences by putting all States
together on one common platform. It could be seen in the characteristic
declarations of the delegates, worthy of quotation, cspecially in the first and
third commissions, and in both in different ways.

In the first commission, which was occupied with the limitation of arma-
ments, it is possible to see from the side of the great Powers a trace of dis-
regard for small countries, and the latter had a streak of suspicion and irri-
tation, and even what we may call a feeling of inferiority. For instance the
president of the first commisison at a ceriain moment in the debate proposed
the creation of a special committee for the examination of the Russian plan

[11

with regard to the limitation of armed forces where the great Powers

would be represented, on whom, according to him, the solution of this problem
solely depended™?,

In the second sub-commision of the first commission characteristic are
the terms used by the delegate of Great Britain on the subject of the prohi-
bition of submarines:

son pays consentirait & Pinterdiction dont il s’agit (des sousmarins), si toules les grandes
Puissances étaient d’accord sur ce point. Il s’inquiéterait peu de la décision que prendraient
les petits paysSe.

From the spceches of the delegates of small States we must guote the
declaration of the delegate of Serbia referring to the plan for limiting armaments,
He declared amongst other things:

Nous n’avions pas Pintention de prendre dés aujourd’hui parole au sujet de la question
qui est & 'ordre du jour, parce que nous avions pensé qu’il appartenait aux Grandes Puis-
sances de se prononcer en premier lieu.

L’accord entre les Grandes Puissances aurait, nous semble-t-ii, faciliter une entente entre
les petites, tandis qu’une déclaration de la part des petits Etats, disant qn’ils acceptaient
ou n’acceptaient pas la proposition faite, ne nous semblail pas contribuer d’une maniére décisive
ou enlraver serieusement le succes de Poeuvre qui nous réunit ici...

And further:

Nous avons, en effet, la conviction ferme que le grand mouavement d’idées élevées, pro-
voqué dans le monde entier par la généreuse initiative de Sa Majesté I'Empereur de Russie,
... finira par donner un appui décisif aux petites Puissances qui, dans leurs aspirations na-
tionales, ne demendent que Je respect de leur indépendance, la justice de équité®.

%8 Drckinson 180,
5 1 H II 30 “...ot seraient surloul représentes les grandes Puissances, dont seunles
dépend une solution”.

% J H II 66. s+ H I 3L
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For a trace of healthy realism we should turn to the step taken by the
delegate of Switzerland. When it came to voting on the Dutch plan for
limiting the calibre of rifles to 8 mm., the delegate of Switzerland abstained
from voting, because, as he put it: “the great Powers will have the deciding
voice on this matter, so I think it unnecessary to caste my vote without
practical meaning...” 5

In the third commission which was occupied with the peaceful means of
settling international disputes, the conflict between great and small States
appeared in the form of deep mistrust of some small countries, namely,
Rumania, Serbia, and Greece, towards the great Powers. This mistrust
especially found its expression in the discussion on the institution of an
commission of enquiry, to which these three countries were unfavourable.

The representative of Serbia, in connection with the propesed clause which
excluded from the competence of the examining commission disputes where
national honour or vital interests of states were involved, put the question:

si, en pratique, les grandes Puissances se montreront toujours disposées a reconnaitre
aux petites Puissances les mémes susceptibilités en matitre d’honneur et d’intéréts vitaux
qu’elles ne manqueront certainement pas d’avoir elles-mémes. Les petites Puissances ne seront-
-elles pas quelquefois entrainées dans des discussions humiliantes sur la question de savoir
si, dans tel ou tel cas, leur honneur national est réellement engagé, tandis qu’au contraire,
il suffira le plus souvent aux grandes Puissances d’invoquer I"argument de I’honneur national
pour mettre immédiatement les petites Puissances dans I'mpossibilité morale de provoquer
décemment une discussion a cet sujet.

Il y a donc dans la clause d’honneur de 1’art. 9 une source d’inégalité de traitement
entre les grandes et les petites Puissances, inégalité que nous pourrons, quelquefois, étant
les plus faibles, étre forcés de subir en fait, mais qu’il nous est absolument impossible de
consacrer en dreit et de sceller par nos signatures dans une convention internationale.

He spoke further on the reservation “when circumstances allow™, con-
firming:

il n’est pas nécessaire d’étre inili¢ a la vie politique internationale pour savoir que les
circonstances permettent bien souvent beaucoup de choses aux grands et aux forils uniquement
parce qu’il sont grands et forts...

Le vague de cette disposition se traduira le plus souvent, en pratique, par la possibilité
pour les grands Etats d’lmposer aux petits la nomination d’une commission internationale
d’enquéte toutes les fois qu’ils le jugeront & propos; le cas inverse, au contraire, ne pourra
jamais avoir lieu®.

The delegate of Greece subscribed completely to his opinion. In further
discussions the delegate of Rumania complained that the first Russian plan

¢ Thid. 56 “le mot décisil sera prononcé par les grandes Puissances, il croit inutile
d’émettre un mot sans portée utile”.

s [ H IV 38—39.
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had never been subject to general discussion®. This cbjection, without regard
to its reasonableness, was in itself a token of grave mistrust. Immediately
after his speech the president invited the vepresentalives of Rumania, Serbia,
and Greece to the committee®,
Similarly, further signs of mistrust can yet be seen in the discussions over
the introduction of compulsory arbitration. The delegate of Serbia declared
himself against Ariicle 27 of the plan, which anticipated the right of drawing
the attention of the sides to the peaceful means at their disposal for settling
their dispute; he said amongst other things:

on a représenté 'article 27 comme inspiré par un seuliment de bienveillante sollicitude

des grandes Puissances vis-a-vis des faibles. 571l est exact que les grandes Puissances sont
animées de ce sentiment, rien ne les empéchera de la manifester en dehors de la convention...

In connexion with this the representative of ftaly, Nigra, stressed:

il n’y a ici ni grandes ni petites Puissances, mais des représentants de Gouvernemeuts
complétement egaux entre eux, qui discutent d’une facon indépendente et qui sont réunis
dans la seule pensée de faire une oceuvre utile a la Paix®,

Referring to this declaration the delegate of Serbia, amongst other matters
expressed (a summary in the protocol):

c’est de conienir une sorte d’invitation pour les grandes Puissances de se livrer a des
démarches blessantes pour 'amour propre légilime et la digniié des petlits Etats. Car on
a beau proclamer qu’il n’y a pas de grandes et de petites Puissances, cela ne changera rien
a la réalité des faits et cette réalité ne permetira jamais de donner a article 27 le caractére
de réciprocité, en vertu de laguelle les petites Puissances pourraient, sans manquer aux con-
venances internationales, faire usage des dispositions de cet article vis-3-vis des grandes
Puissances*®’.

The final result of this conference were three conventions, three declarations,
one resolution and six requests signed by 11 participating countries with small
exceptions and reservations®s.

The Second Hague Conference.—This conference was a continuation of the
first. It met on the 15th June, 1907, at The Hague on the proposition of
Theodore Roosevelt, invitaiion of the Czar of Russia, and convened by
the Queen of Holland. Its programme for the most part were extensions and
improvements to the conventions taken in 1899 at the finish of the first
conference®. An essential difference, however, was the participation this
time of all Powers who signed or adhered to the conventions of the first con-

# Ibid. IV 43. The commitice of the thiid commission on the motion of Belgium was
chosen by the officers of the commission. Eight delegates joined the committee, among them
three delegates from small States. It occupied itself with examining submitted drafts.

& 1 ¥ IV 45. 6 T H IV 34. 67 Ihid. 55.

% I H 1 Annexes (33, 34). 8 J1 H I 54—060.
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ference, practically speaking all the countries of the world, at a general
figure of 44,

The equality of the pariicipants in the debates was observed more strictly
than at the first conference. First of all, there were no exclusions this time
among the invitations to participate, besides this, during the period of the
debates themselves none of the counltries complained (not even unreasonably)
of infringements of procedure. An instance of this preservation of equality
may be, for example, the speech of the representative of Persia, who said:

Le grand mérite de cette Conférence, aux yeux du Monde, est que toutes les consciences
nationales y sont égales, est que chacun des Ftats que nous représentons ici, a droit & sa
part de justice et de vérité™,

It should be stressed that we may rely completely upon the opinions of
the representatives of small countries at the second Hague Conference, when
we consider their sensibility and immediate reaciion to any atliempt to violate
the principle of equality of States at this Conference. This fact can be explained
by the reinforcement of the position of small States by the cighteen new
participants, mainly countries of Central and South Ameriea, who transplanted
to European soil the fierce struggle for the principle of equality of States which
they brought from the Pan-American Conferences. The main supporter of
the principle of equality was the representative of Brazil, Barbosa. His strong
words at the second Hague Conference went down in the history of the law
of nations.

Because of this principle of equality of States the first commission on
discussion of a plan for a permanent arbitral tribunal and international
prize court was shorl circuited. Opening the discussion on the plan of the
three great powers, Germany, Great Britain, and the United States, which
envisaged a perrsanent place on a future arbitral tribunal for the eight great
Powers, and for the rest only membership on a rotary system, the repre-
gentative of Great Britain, Scott, said amongst other things:

11 est évident aussi qu’aucun plan ne sera satisfaisant s’il ne reconnait & chagque Etat le
droit de représentation, car, en droit iniernational, I’égalité des droits est un axiome™...

Si nous proposons que les juges nommés par 1’Allemagne, PAmerique (Etats-Unis de),
I’Autriche-Hongrie, la France, la Grande Bretagne, 'Italie, le Japon et la Russie, sidgent
pendant toute la durée de la Convention, ce n’est pas parce que nous perdons de vue le
principe d’égalité juridique des Etats, mais parce que nous devons reconnaitre que la plus
grande population, le plus grand développement de commerce et de l'industrie de ces pays
leur donnent des droits & une représentatien & la Cour proportionellement plus grande...7?

Barbosa showed himself sharply hostile to this plan, calling it a procla-
mation of inequality. Here is an extract from his speech:

il nous a donné les insiructions les plus formelles, pour nous opposer, en ne souscrivant
aucune combinaison, qui n’ait pour base P'égalité entre les Etats...

7o I1 H IT 81. 1 Thid. 6065, "2 Thid. 606—G09.
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Considérant que, si 'on a invité & la Deuxidme Conférence de la Paix les Etats exlus
de la Premiére, ce n’est pas pour les faire singer solennellement un acte de diminution de
leur souveraiueté, en les réduisant & une dchelie de classification que les nations plus puis-
santes voudraient biem reconnaitre...

La Délegation du Brésil, d’accord avec les instructions les plus précises de son Couver-
nement, ne sanrait pas acquiescer a la propesition ea débai™

[n another speech Barbosa declared:

Nous n’acceplons pas les rangs. Nous ne dispatons pas les places. Le Brésil, comme
Fiat souverain et sous cet aspect égal a toul les autres Ktats souverains, quelle que soit leur
importance, n’aspire qu’a une place, dans la Cour d’arbitrage, égale & celle du plus grand
on de plus humble Etat du monde. Nous croyons a la sincérité des grandes paroles de M. Root
dans son mémorable discours du 31 jaillet 1906 au congrés pan-américain de Rio de Janeiro.
.. (" We deem the independence and equal rights of the smallest and weakest member of
the family of nations as entitled to as much respect as those of the greatest empire”). Ces
mots ont résonné partout dans noire continent comme Pévangile américain de la paix et du
droit. . .

Jusqu’ici les Elats, si divers par ’étendue, la richesse, la force, avaient, pourtant, entre
eux un point de commensurabilité morale... DMaintenant qu’irait-on faire? On se mettrait
autour d’une table, grands et petits, dans un concert de touchante amitié internationale,
pour souscrire gne convention, qui établirait le tarif de la valeur pratique des souverainetés,
en leur distribuant des portions d’autoriié proportionnelles & Iestimation plus ou moins injuste
des faibles dans la balance de la justice des puissaats™.

Further on in ihe same speech:

Gn nous a bien fait remarquer fes inégalité matérielles entre les différents Etats, dont nous
avons associé la cause & la nétre. Nous n’avions pas oublié ces différences. Mais elles n’atteignent
point le champ du droit®.

Supporting the words of Barbosa, the representative of Mexico said:

tous les pays convoqués i la Deuxitme Conférence de la Paix, grands ou petits, forte
éu faibles, doivent éire répreseniés sous la base de la plus absolue, de la plus parfaits
ogalité!7

Characteristic also was the voice of the representative of Panama, who,
however, referred with enthusiasm to the American plan for the creation of
a permanent arbitral tribunal:

De nos jours les principes de droit sont conservés aux bureaux des Ministéres des Grandes
Puissances, qui & chaque occasion tivent de leur correspondance les dépéches et les éerits
qui lears donnent raison et si cette raison n’est pas trés bonne il leur reste toujours la force
brutale pour la faire accepter. Tout petit Etat a bien senti cette triste vérité?.

Finally it is worth quoting the declaration of the representative of Por-
tugal, D’Oliveira, in the discussion on the question of compulsory arbitration:

7t Ibid. 618—620. % Ihid, 644—645.
7 Ibid 650; this vefers to the speech of Scott (see above).
" Thid, 650, 7 Ihid, 3306.



ENTRANCD OT' SMALL STATES 63

Je sais bien gu’on nous déclare tous les jours, qu’en théorie, il n’y a pas des petits et
des grands Iitais, et que tous les Etlats sont égaux devant la justice et la conscience inter-
nationale: ce sont des paroles que j’aime bien entendre, inais j"aimerais encore inieu< voir
Ia véalité & laquelle elles devraient correspondre ..™

In the discussion on the organization of a prize court there were no sharp
protests by small countries against the agreed plan of the four great Powers
(France, Germany, Great Britain, and the United States), even though it
was also not based on the principle of the cquality of States. Of the fifteen
judges the plan envisaged eight permanent places, appointed by the eight great
Powers, and the rest of the places nominated on a rotary dystem according
to a table. This table classified Sistes according to the tonnage of their
merchant navies.

The reasons for not taking steps against this inequality, Barbosa explained
in the following words:

L’organigation de la Cour internationale des prises el celle de la Cour inlernationale
d’arbitrage sont deux problémes de nature toul A fait différente, qui évidemment doivent
obéir dans leur solution & des principes divers. La constitution de la cour permanente d’arbi-
trage est une affaire d’intéréi universel. Elle ne regarde pas les nations d’aprés leur importance
relative. On n’y pourrait reconnaitre de différences d’intéréts, si ce n’est en faveur des faibles
contre les forts.

La constitution de la Cour internationale des prises, an contraire, n’affecte que les Etats
qui ont des intéréts sur la mer, c’est-d-dire presque exclusivemenl ceux qui possédent un
marine marchande. C’est donc en propertion de la valeur de cette marine que l'on aurait
4 mesurer leurs droits dans la question?.

In the final voting on the proposed plan only Brazil took steps against
it, not, however, because of the dropping of the principle of equality, but
because of the unjust placing of Brazil in the proposed table. From among
other small States ten announced formal reservations with regard to just
Axticle 15, which mentioned the privileged position of the great Powers®,

After these few illustrations from the debates, which poriray the atmosphere
of the Conference and the true mutual relations of great and small States,
as a conclusion we should quote, so as te form a complete picture, the
words addressed to the debate of the Conference at its solemn farewell session
by the delegate of the Argentine:

La justice trouve souvent sa récompense et cette convocation en a la sienne. Elle signale
un hienfait qui nous est commun, marque un progrés et accuse un perfectionnement du Droit
Publie, lequel, en raison de sa pature universelle, réclamait le “consensus” de toutes les
souverainetés, sans distinetions d’Etats ou de continenis. Nous pourrons affirmer désormais
que I'égalité politique des Etats a cessé d’8tre une fiction et demeure concacrée comme une
évidente réalité... 5t

% Ibid, 421. % Ihid. 832. o JT H T 169, " Ibhid. 593,
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Characteristic was, however, that the great Powers, with the exception
of the United States, did not sign any of the thirteen conventions resolvep
upon, in a period of three months froem the end of the Conference. They
signed only the final act®,

At The Hague Conferences, particalarly at the sccond, there reigned, as
in all the open conferences discussed up till now, perfect formal equality
among the participants. Each of the delegates could easily declare and defend
his own interests. At the voting the voive of the smallest State was equal
to that of the most powerful country.

We cannot draw, however, too far reaching conclusions from this. As at
the first, so also al the sccond Hague Conference, the aim of the debates
and the character of the decisions was very limited, namely the non-obligatory,
for participating States, elaboration of plans. The final result, especially
at the second conference, was small in comparison with the hope which it
aroused. Only a small number of plans were resolved upon, and even less
were accepted by States, the reason being, according to British opinion, just
that very mainlenance of the principle of equality of States. Here is an
extract of an article in The Times of the 19th October, 1907, quoted by
Dickinson:

Everybody knows that all sovereign States are not equal. ... By pretending to ignore this
fundamental and essential truth, the Conference condernmed itself to impotence?s,

B.—Closed Conferences
Tue CoNcrESS oF BERLIN

The above description of the new practice of open conferences {orms only
a secondary current in the stream of international life. Alongside ran un-
interrupted the main channel of high politics at the closed conferences.

After discussing the Congress of Paris in the previous chapter, we come
now to the next great congress of the Concert of great Powers, which was
the Congress of Berlin of 1878. The huge significance which is attributed
by historians to this Congress is deserved, firsl of all, because of its settling
of the Balkan question, its outline of the frontiers in the Balkan peninsular,
and its recognition of the independence of three States.

The formal reason for the Congress was the revision of the temporary peace
treaty imposed on Tuarkey by Russia in 1878 at San Stefano. Changes which
Russia wanted to male this time in the Balkan peninsular were, according

82 Ibid. 710—719.
8 DickiNsoN 2863 comp, HIicks passim.
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to Austria-Hungary and Great Britain, contrary to the Treaty of Paris of
1856 and of London of 1871, and, what is more important, they were con-
trary to the vital interesis of those great Powers. Thaoks Lo their pains,
after nearly hall a year of dispuies and threats, Russia was foreced to submit
the question of peace in the Balkaus to the debate of all the signatories to
the Treaty of Paris of 1856, namely, Austria-Hungary, France, Germany,
Great Britain, Italy, and Turkey.

Analysing the position of the countries at the Congress, first of all there
was a division between those which took part and took decisions and those
about whom the decisions werc taken and which did not take any part or
nearly no part in the debates.

In the first group of Siates were the signatories to the Treaty of Paris:
Austria-Hungary, France, Germany, Great Britain, Italy, Russia, and
Turkey. Of these only five {without Turkey) participated at the Congress
on the principle of equality, and in the name of Europe to alter the political
map of the whele Balkan peninsular. We must not forget that Turkey was
introduced into the Congress as a defeated State, which greatly weakened
her position. This was emphatically defined by the representative of Great
Britain in the discussion on the question of Bulgaria:

L’effet le plus frappant des articles des Traité de San Stefano qui ont rapport & la
Bulgarie — (je ne dis pas Peffet qu’on on a eu Plintention de leur donner)-— est d’abbaisser
la Turquie jusqu’au niveau d’une dépendence absolue envers la Puissance qui a imposé ce
Traité.

Il est notre tiche de la replacer, non sur le pied de son indépendance antérieure, car
on ne saurait entiérement andéantir les résultats de la guerre, mais de lni rendre une in-
dépendance relative qui lui permettra de protéger efficacement les intéréts stratégiques, politi-
ques et commerciaux dont elle doit 1ester le gavdien®.

In another place Lhe president reminded the representative of Turkey:

le Congrés est réuni, non pas pour sauvegarder les positions géographiques dont la Porte
désirerait le maintien, mais pour préserver la paix de I"Hurope®.

Similarly the representative of France explaining the pesition of the Con-
gress, confirmed:

le Congrés, en demandant 2 la Turquie de comsentir d’lmportants sacrifices, avait en
vue de préserver de toute atteinte le souveraineté du Sultan dans 'ensemble reduit mais com-
pacte de provinces qui formera desormais son empire. Or, la rédaction proposée a la haute As-
semblée parait consacrer une sorte de tutelle permanente imposée au Gouvernement Gttoman...#

After such speeches we ought to be rather surprised that this unprofitable
position of Turkey did not appear more conspicuous, besides the small number
of exceptions to her formal participation in the Congress. With this kind of
exceptions we may count her exclusion from an invitation to the debates of

8 NRG 2 série, 111, 286. % Jbid. 339—340. 8¢ Ibhid. 435—436.
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the powers particularly interested in the question ef southern Bulgaria®.
Further, when the micthod and time of concluding the Russian occupation
of Rumania and Bulgaria was dealt with, Turkey not only did not have
a volce, but was ommitted from the voting, and the president confirmed,
“that ihere was agreement on this matter... %"

Besides the differences between Turkey and the rest of the participants,
there was yet a {urther distinction in the group of the main participants
between “Powers more or less interested”. There was no discrimination against
small States in this distinetion when we learn that among the so called less
interested states were France, Germany, and Iialy?®.

To form a general picture of the position of the participants in the Con-
gress vis-a-vis the rest of the States it is necessary to stress that this Con-
gress was a classical congress of the European Concert of the great Powers.
We can conclude frem its constitution and {rom the siress on it at every
step in the debates that to a greater oxtent than at Paris it reprcsented
Europe. For example in the discussion on the qucstion of admitting Greece
to the debates the protocol said:

(La Bussie) ... est satisfaite de voir, par les propositions de MM. les Plénipotentiaires
de Crande Bretagne et de France, que I"Europe partage ces vues... %

In the discussions on the conditions for recognising the independence of
Serbia the representative of France thought:

il est important de saisir cette occasion solennelle pour faire affirmer les principes de la
liberté religicuse par les représentents de PEurope®.

Finally in his farewell speech the president declared:

Jai le ferme espoir que Ventente de Y'Euarope, avee Paide de Dieun, restera durable .. 9*

States were also recognised in the name of Lurope and conditions wezre
impesed on them for this recognition. Speaking on the recognition of ihe
independence of Rumania by some States before the Congress, the president
confirmed :

Toutefois, I"Europe seule a le droit de sanctionner lindépendance, elle doit donc se
demander sous quelles conditions elle prendra cette importante décision...%

Here it should be stressed that Turkey, similarly as at the Congress of
Paris in 1856, was not distinctly excluded, in spite of her political situation
and in spite of the fact that for a long time she was not recognised as a true

87 fhid. 288-—289. 88 Jbid. 313. 8 Thid, 288289,
% Ibid. 291. 9 Tbid. 342.
92 Ibid. 448. 9 Thid. 362.
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Buropean State®™. On the contrary, Turkey’s integral part in Europe is
underlined, as is proved, [or example, in the speech of the representative of
Great Britain:

Il demeure, en effet, établi, d’un assentiment unanime, que le Sultant, comme membre
du Corps politique de I’Earope, doit jouir d’une position qui lui assure le respect de ses droits
9 o
souverains®,

That Turkey did not count as Europe can be seen only during the discussion
on the frontiers of Montenegro, where the president considered:

. on doit toujours compter yue la S. Porte maintiendra les engagements gu’elle a pris
4 San Stefano sauf modification acceptée par PEurope?.

The position of the countries, which at the beginning were counted in the
second category, namely those about which decisions were taken even though
they did not participate in the Congress, was varied. The fact that some of
them had a voice in the Congress was not recognised as participalion. We may
clearly conclude this from the protocol of the debates over the means of in-
forming those countries of the decisions of the Congress. They were called
“interested States, having no part in the Congress” and included Greece,
Montenegro, Persia, and princedoms recognised as independent?®’.

Since Greece was an independent country directly interested in the settling
of the frontiers of the Balkan peninsular, she demanded through diplomatic
channels admission to the Congress before il began. Her request was backed
by her protector, Great Britain®S. After long discussions on the theme of
Greece’s admission, the French plan was finally decided upon, which said:

Considérant que dans I’examen des nouveaux arrangements 4 prendre pour assurer la
paix en Orient il est juste de fournir & la Cour d’Athénes 1’occasion d’exprimer ses voeux
et qu’il peut étre utile aux Puissances de les connaitre;

Le Congrés invite le Gouvernement de S. M. Hellénique & désigner un Représentant
qui sera adinis & exposer les observations de la Gréce lorsqu’il s’agira de fixer le sort des
provinces limitrophes du Royaume et qui pourra étre appelé dans le sein du Congrés toutes
les fois que les Plénipotentiaires le jugeront opportun®.

Referring to the carrying of this decision hy the Congress, the president,
Bismarck, observed:

Pinvitation ne doit étre faite qu’a la demande d’un des membres du Congrés, formulée
dans la séance précédente et adoptée par un vote de la haute assembléel®0,

% In one of Bismarck’s notes to the minister of foreign affairs, Biilow, regarding par-
ticipation in the Congress of Berlin there is the following sentence: Ich glaube, ... dass Graf
Andrassy die Einladung der Pforte besser jetzt nicht beriibrt... Zur Erleichterung der Ver-
stindigung unter den Europiern wiirde die Beteilung der Tiirken kaum beitragen...” Grosse
Politik 2, 185.

% NRG 2 sér. HI, 298. % Ibid. 367. 97 Ihid. 445.

¢ Thid. 284, 9 Thid. 285, 294. 1o Fhid, 294,
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Characteristic of the attitude of the great Powers towards small States
is the fear expressed by the representative of France at the insufficient
limitation of the field of chservation of the Greek envoyl,

In the 9th Protocol he described the introduction of Greek plenipoten-
tiaries in this way:

Conformément & la décision prise par le Congreés, le Président a invité MM. le représentents

du Gouvernement de S. M. le Roi de Gréce a vouloir bien faire & la haute Assemblée, dans
la séance de ce jour, la communication dont ils seraient chargés®?,

Further on:

MM. Delyannis, ministre des affaires étrangéres de Gréce, et Rangabé, ministre de
Gréce 4 Berlin, sont ensuite introduits.

Le Président dit que le Congrés a voulu entendre les voeux et les appréciations du gou-
vernement IHellénique avant de prendre une décision sur article XV qui forme, en ce mo-
ment, ’objet de ses déliberations, S. A. S. prie MM. les représentants de la Gréce de faire
connaftre leurs opinicns et leurs désirs & la haute Assembléel®s.

After listening to the represeniative of Greece, the president decided that
his speech would be published and circulated, and after its study by the Con-
gress, the conclusion of the debates would be given to the representatives of
the Hellenesi04,

Investigating the further fortunes of Greece’s wishes, we find only one
further mention of them, when the representalive of Turkey referred to them
to repel Greek pretemsioms. Anyhow the wish of Greece to annex the island
of Crete did not come to reality. The final act was limited solely to leaving
the arrangement of the question of frontiers to Turkish-Greek discussions!®s,

That the declaration of Greece thus had no practical meaning is also con-
firmed clsewhere in the words of the protocol on the discussion over admitting
Rumania:

Le Prince Bismarck ne regarde pas que Padmission des Roumains présente, au point
de vue de la reussite des travaux du Congrés, le méme intérét que ’admission des Grecs,
dont les demandes, quel qu’en soit le résultat, ne sauraient exercer une influence trés consi-
dérable dans I'issue des délibérations du Congrés s,

Very unwillingly the Congress agreed to listen, as in the case of Greece,
to the representaiive of Rumania, in spite of the fact that it had to take
essential decisions with regard to that country, such as recognizing its inde-
pendence and depriving it of a part of Bessarabia for the benefit of Russia.
The corresponding article in the final act read:

Article XLII1. Les Hautes Parties contractantes reconnaissent 1’indépendance de la Rou-
manie en la rattachant aux conditions exposées dans les deux articles suivants.

101 Thid. 293—295. 102 Thid. 349. o3 Thid.
1ot Jhid. 352. 105 Thid, 457, art. XXIV. 106 Thid. 352,
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Article XLIV. En Roumanie, la distinction des croyances religieuses et des confessions
ne pourra étre a personne comme un motif d’exclusion ou d’incapacité en ce qui concerne la
jouissance des droits civils et pelitiques, ... Les nationaux de toutes les Puissances, com-
mergants ou autres, seront traités en Roumanie, sans distinction de religion, sur le pied d'une
parfaite égalité...

Article XLV, La Principauté de Roumanie 1étrocéde a 8. M. PEmpereur de Ruwsic fa
portion du territoire de la Bessarabie détaché de la Russic en suite du Traité de Paris de
1856107,

Speaking in favour of the admission of Rumania, a small State, and this
time referring to it with respect to equity, the representative of Great Britain
claimed:

Ia haute Assemblée, aprés avoir écouté les délegués d’unc nation qui réclame des provinces
étrangéres agirait équitablement eun écoutlant les représentants d’un pays qui demande & garder
des contrées qui lui appartiennent!®8,

On the other hand the president, careful of the success of the debates
of the Congress, doubted “whether it was a good idea to increasc its diffi-
culties by introducing the Rumanian envoys, whose claims, known in ad-
vance, would not make agreement easy” ¥, The representative of Russia,
who was against the admission of Rumania, pointed out the differences bet-
ween Greece, as an independent country, and Rumania, whese independence
was not yet recognised by Europe?. Finally very typical was the opinion
of the representative of France, who declared himself for the admission of
Rumania, and expressed the hope that “this token of intercst would facilitate
Rumania’s participation in every decision whatsoever” 111,

The course followed by the Rumanian representative at the Congress was
similar to that of the representative of Greece. The president invited the
representalives of Rumania to explain the peint of view and opinion of
their governement on the details of the Treaty of San Stefano which had
regard to it!'%. In his speech, in which he tried to avoid a loss of territory
by his country through calling upon treatics and a regard of justice, the
representative of Rumania finished with these eloquent words:

107 Thid. 462. 108 Thid. 352.

9“8 A, S. hésite & penser qu’il soit bon d’accroitre les difficultés de la tiche pacifique
dévolue & la haute Assemblée en introduisant les délégués Roumains, dont les réclamations,
connus d’avance, ne semblent pas de nature a faciliter la bonne entente...” Ibid. 352--3.

1o Thid. 353. On the other hand the president himself reminded the Congress that in
fact a number of Powers already recognized this independence, having concluded commercial
trcaties with Rumania. Ibid. 362.

113 Thid. 353. “... cette marque d’intérét facilitera 1’adhesion de la Rowmanie & la dsé-
cision du Congrés quelle qu’elle soit”,

12 Ibid. 358.
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Tels sont, Messieurs les Plénipotentiaires... les voeux d’un petit Etat qui ne croit pas
avoir démerité de 'Europe, et qui fait, par notre organe, appel a la justice et a la bien-
veillance des Grandes Puissances, dont vous &tes les éminents Représentants!'3,

Tt is difficult to confirm whether this course of action bad any influence
on the decisions of the Congress. Anyhow in the protocols there is no mention
of it. That it had little influence may be seen from the above mentioned
opinions expressed before the invitation of the Rumanian representaives, as
also from the fact that they were heard at the second and last session sacri-
ficied to the Rumanian question!’4,

When it came to Serbia, although the Congress settled her frontiers and
recognised her independence, forcing upon her the same conditions as upon
Rumania, the representatives of this couniry were not even permitted to
speak at all''5, When we look for the formal reasons in the different treat-
ment of Serbia and Rumania, we can find them in the fact that Bumania
had already announced herself an independent State earlier. Such a suppo-
sition was desiroyed, however, by the declaration of the representative of
Russia, who was against the hearing of Rumania and who said:

11 v aurait plus d’analogie entrc la Gréce et Serbie que la déclaration du Congres
a affranchie des liens de vassalité, et cependant la haute Assemblée n’a pas admis les délégués
Serbes 116,

On the basis of a petition the Congress agreed to admit the representative
of Persia to speak when they came to decide aboul the future of the town
of Khotour, which in the final act they gave to Persial’”. The voice of the
Persian representative was limited as was proper to expressing agreement in
the award of this town to Persialls,

In spite of the fact that Montenegro was also recognised by the Congress
as an independent State, after establishing ber frontiers and imposing on
her many conditions?, and in spite of the fact that she had been previously
recognised by Russia, her requests of whatever nature never reached the
Congress.

The field covered by the decisions of the Congress and its treatment of
small Statcs make this meeting a further very important link in the practice
of the Concert of the greal Powers. This time the Concert in the name of
Europe unilaterally settled the frontiers and recognised the independence of
new countries, imposing on them its own conditions.

13 Jhid. 361. 14 Thid, 358—361.

15 Articles XXXIV and XXXV sound identical to those for Rumania; see Articles XLIII
and XLIV. Ihid. 460—463.

116 Thid. 353. 17 Art. LX page 464. 118 Thid. 406.

1 “Article XXVI. L’indépendance du Monténégro est reconnue par la 5. Porte et par
toute celles des Hautes Parties contractantes qui ne ’avaient pas encore admise. ...

o

Article XXVIII Les nouvelles frontiéres du Monténégro sont fixées ainsi qu’il suit: ...
Ibid. 458.
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Tae Lonpon CONFERENCE ON THE QUESTION OF NAVIGATION ON THE DANUBE

Among the closed conferences of this period, at which the mutunal relations
of great and small States appeared in a spectacular manner, we may include
first of all the London Conference on the question of navigation of the Da-
nube in 1883. At this Conference the signatories to the Peace of Berlin,
that is enly the six great powers and Turkey, met on the invitation of Great
Britain with the purpose of discussing an extension in the scope of the Eu-
ropean Commission of the Danube as far as Braila’?, confirming its regu-
lations and prolonging its powers!l,

At the second session a telegram from the Rumanian envey was read
in which he sought the right to participate in the London Conference!??,

La participation de la Roumanie aux travaux de la Conférence sur le pied de la plus
parfaite égalité avec les aultres Puissances est indiquée par la nature méme des choses. Ayant
é1é admise au sein de la Commission Européenne, on ne peut l'exclure d’une Conférence
convoquie spécialement pour l'existence et 'organisation de cette méme institution.

11 est & considérer que le droit de participation de la Roumanie & la Conférence est
fondé aussi bien sur les preseription anciennes et permanentes du droit international, et sur
la situation récemment consacrée par I’Europe.

Further the plenipotentiaries of Rumania referred to the protocol of the
Congres of Aix-la-Chapelle:

En effet, d’une part, le Protocole du Congrés d’Aix-la-Chapelle du 15 novembre, 1818,
statue que “dans le cas ol des réunions auraient pour objet des affairs spécialement liées aux
intéréts des antres Etat de I'Europe, elle n’auraient lien que seous la réserve expresse de leur
droit d’y participer”.

D’autre part, la Roumanic a signé avec les autres Puissances ... (there followed an
enumeration of the treaties connected with navigation on the Danube)'?.

The representative of Great Britain was for the admission of Rumania,
whereas the German representative was opposed to it. Here is a characteristic
speech of the latter summarised in the protocol:

Le Comte Miinster croit devoir s’opposer a ’admission de la Roumanie sur le méme
pied que les Grandes Puissances. Le Plenipotentiaire d’Allemagne reconnait volentiers le
grand intérét qu’a la Roumanie & la solution heureuse des questions pendantes a la Con-
férence. Cependant le Gouvernement Allemand serait d’avis de conserver & celle-ci son ca-
ractére Kuropéen en s’abstenant de mettre Ja Roumanie au pair des Grandes-Puissances. Si,
tout en maintenant le principe de 'unanimité dans la Conférence, on donnait une voix a la
Roumanie, on lui créerait une position qui ne serait nullement désirable, celle de pouveir
a sa volonte imposer son véto. La Roumanie ne pourrait denc étre admise qu’en qualité d’in-
vitée et non comme maitresse de maison'®,

120 Braila is situated in Rumania, from the Congress of Berlin an independent State.

121 NRG 2 sér. IX 346. 122 1bid. 349—350.

122 NRG 2 sér. IX 355. It is an example of further reference to the European System
after 70 years.

12 Thid. 350.
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The represeniative of Ausiria-Hungary agreed with this view, but the
French representative, while recognising the authority of this argument,
hesitated and joined the voice of the majoriiy. The same position was oc-
cupied by the representative of Iialy. The representative of Turkey also
declared himself in favour of the limited participation of Rumania without
the right to sign. This right had to be reserved only for ithe great Powers??,

With reference io Serbia the representative of Greal Britain expressed
the wish that they would recognise for her the same privileges as had been
given to Rumania., The representative of Serbia gave his view in a note,

writing :

Les sentimenis de justice et de bienveillance dont les Grandes Puissances représentées
dans la Conférence sont animées & I’égard de la Serbie, me dispensent, M. le Président, de
la nécessité de revenir ici sur les raisons de droit qui plaident en faveur de I’admission de
la Serbic dans une Conférence onr des queostions touchant si directement aux intéréts de la
Serbie, comme FEtat Riverain, seront examinées et résolues?®,

The Conference inclined to this conclusion!??,

In turn it considered the participation of Bulgaria, which was still subject
to Turkey. The British representative thought that the Conference ought to
be {ully informed about the wishes of Bulgaria, and that the representative
of Turkey ocught to give an assurance that all communications from Bulgaria
would be passed on exactly to the Conference. The representative of Russia
was even for her admission with an advisory voice, calling upon precedents
where Bulgaria had been invited to the discussions of the Danuvbe Commission 28,

Afterwards the Conference decided to invite Rumania and Serbia to par-
ticipate in the session. with the aim of consulting and listening to them. It
also decided that the views of Bulgaria would be conveyed to the notice of
the Conference in their exact form by means of the ambassador of Turkey'??,
To this decision the plenipotentiary of Rumania replied that his instructions
only foresaw the admission of Rumania with a deliberative veoice, so he
asked that this decision be communicated to him in writing, and he would
send it to his government; meanwhile he would temporarily abstain {rom
participation in the Conference. The represeniative of Serbia took up a similar
position®®, After the exit of these plenipotentiaries the Conference began
a discussion on the merits of the question.

At the next session the representative of Serbia who was already present
declared that his government accepted the place offered to Serbia in the Con-
ference, comsidering that by its decision the Conference did not have any

125 Thid. 128 Thid. 356. 127 NRG 2 série IX, 351,
128 Ibid. 29 ihid. 351—352. 130 Ihid. 352.
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intention of guestioning Serbia’s rights as a sovercigo and wiparian Danubian
State 3!,

After this declaration a note was read, in which the representative of
Rumania informed the president that his government would not allow him
to participate in the Conference!®’. In this note he stated that his govern-
ment would not accepl participation in the Conferonce solely in an advisory
capacity and in advance protested against all decisions which would be
taken without the participation of the representatives of Rumania®3, On the
motion of the representative of Italy, the Conference semt Rumania an ex-
pression of regret at the nonparlicipation of her representative al the Con-
ference, explaining in an evasive manner of course, that the Conference
“considered itself in a sense a sequel to the Congress of Derlin, in which
Rumania did not participate as a signatory” 13,

Bulgaria made further efforts te try and participate in the Conference,
sending to the hands of the president a written note in which she put the
reasons for her demands. According to these deductions the Peace of Berlin
gave Bulgaria a higher position than the other subject princedoms. She called
upon the precedent of her admission to the work of the Furopean Com-
mission of the Danube on equal terms with the representative of Turkey!%.
With the exception of ihe representative of Turkey, references to this request
were favourable. It was decided that the protocol of the conference would
be communicated to the representative of Bulgaria, adding that it would also
be put at the disposal of the representative of Rumania’’. Bulgaria, howe-
ver, was not salisfied with this, and in her note shc declared that she did
not accept the position offered to her, and that she considered all the de-
cisions of the Conference with regard to navigation on the Danube as non-
-obligatory 137,

The question of participation in ithe Conference arose once again at the
signing of the prolocols of the sessions. The representative of Serbia que-
stioned whether it was not correct for him to sign the protocols of the
sessions when he had participated in them. As a precedent he quoted the
fact that the protocols of the sessions of the European Commission of the
Danube had been signed by Serbia in 1858 at Vienna. This did not convince
the representative of Austria-Hungary who considered that “this precedent

131 Thid. 357—358. 192 Thid. 358. 133 Thid. 362.

134 Thid, 358. “... la Couférence a cru devoir se considérer en quelque sorte comme la
prolongation et la suite du Congrés de Berlin, auquel la Roumanie n'a pas participé comme
signataire”.

155 Ihid. 360, 362—364.

136 Thid. 360. As is concluded from the specch of the president the representative of
Bulgaria was even present unofficially throughout the discussions; ibid. 366.

137 Ibid. 373—374.
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was invalid, because it is impossible to compare a River Comunissiom with
a conference of the great Powers”!38,
The rest of the representatives presented similar doubts, particnlarly the

representative of France, who expressed ihe following opinion:

la signature demandée ne powrait gu’aflaibliv celle de Plenipotentiaires des Puissances.
Ellc ne serail pas justifiées par les précédents, ci elle porlerait une réelle atieinte au caractire
officiel du Protocole!3?,

Because of the unfavourable attitude of the participants, the representative
of Serbia withdrew his motion, asking solely that it be mentioned in the
protocol. At the conclusion the representative of Great Britain declared that
in the decisions of the Powers there was nothing which affected the interests
of Serbia, because they were undertaken with the agreed and accepted pro-
cedure and precedents®,

The mutual rclations between the great and small Powers at this Confe-
rence found further expression in the discussion on the question of whether
Serbia and Bulgaria should be co-opted to the Eurepean Commission of the
Danube. Speaking on the demand of Serbia to be admitied to this Com-
mission, the representative of Great Britain pointed out that this demand
rested upon the equality of Serbia and Rumania, while in reality these
countries were in different situations. According to him, since Galatz was
the seat of the European Commission it would be uncurteous to exclude from
it Rumania; but with regard to Serbia this consideration did not exist'¥.
Further the representative of Great Britain pointed out that in this way they
laid themsclves open to these kinds of demands, which it would be difficult
not to accept.

Other participants also did not favour the demand of Serbia. The DBritish
representative considered the problem straightforwardly:

C’est au Congrés de Berlin qu'on a donné exceptionunellernent unc place 4 la Roumanie
dans la Commission Furopéenne, goiqu’elle nc fGt pas une grande Puissance... Clest préci-
sément parce-que I"Furope a décidé de confier Ie¢ parcours cn aval de Galaiz & une Com-
mission non-Riveraine, quoigqu’en y ajoutant la Rowmanie pour les raison données plus haut,
que la Conférence est obligée aujourd’hui de ne pas consentir a Padmission de la Serbie —
dont cependent tous les droit restent veservés42,

In his reply the representative of Serbia declared amongst other things
that his country seemed to have similar rights 1o other Powers, with the ex-
ception that her interests were smaller than those of other riparian States.
However as an independent country and as a riparian State Serbia was
entitled to similar rights of representations on the European Comission!4,

138 Thid. 390. “... le précédent n’a pas de valeur puisqu’on ne saurail comparer une
commission Riveraine i une Conférence des Grandes-Puissances”.

133 Thid. 391. 140 Thid. 141 Thid. 367.

142 Thid. 369. 143 Thid.
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At the conclusion of the discussion the Conference authorised the British
representative to express to the riparian States the wishes of the European
Powers in order that they accept the regulations and decisions of the Con-
ference 44,

The struggle which is here outlined of small countries for their emanci-
pation at the London Conference is a new appearance and one symptomatic
of the period. In this case it did not bring any serious concession for the
benefit of these States, but it was, however, an expression of new currents
and a new balance of power.

Tue LonpoN CONFERENCE ON THE QUESTION OF SUEZ

Similar, and even with distinct reference to the Danube Commission, was
the treatment of countries not belonging to the great Powers in the debates
on the creation of a supervisory commission for the Suez Canal.

In this conference, which debated in 1885 under the title of the Inter-
national Commission for the Regulation of Free Transit through the Suez
Canal, there participated, on the motion of France, the representatives of the
six great Powers and Turkey, as the signatories to the London Declaration
of the 17th March, 1885, regarding the finances of Egypt and the Suez
Canal, together with Holland and Spain. The representative of Egypt also
participated with an advisory voice!®,

Discrimination of the participants in the debates, which, as the president
expressed in his introduction, concerned “one of the most important problems
of general politics”, appeared immediately at the first session, when for working
out a plan of the treaty, a sub-commissosn was created with the sole par-
ticipation of the great Powers, Turkey and Egypt (with an advisory voice),
without Holland or Spain,

In this sub-commission, during the discussion on the question of whether
an international supervisory commission should be created, on the motion
of the represenlatives of Austria-Hungary and France, the Eurcpean Com-
mission of the Danube was put forward as a precedent. The representative
of Austria-Hungary expressed ihe following opinion:

En effet, Pinstitution de la Commission européenne du Danube composée non-seulement
de Délégués des Etats riverains du Danube, mais aussi de Délégués des autres Grandes Puis-
sances, forme un précédent, pour I'établissement d’une institution internationale, & un endroit

qui se trouve sous la souveraineté d’un seul Etat, mais ol se recontrent les grands intéréts
commerciaux des autres Puissances®,

14 Thid. 387.

15 Tbid. XI 307—308. Egypt was still formally dependent upon Turkey.

148 Thid. 311. In fact the delegate of Holland had a veice in a sub-commission, ibid.
355, 361. -

1“7 Tbid. 364.
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Only the British representative spoke against seeing in it analogy between
the two commissions, since he spoke also against the creation of the com-
mission at all. This was explained why by the representiative of Austria-
Hungary, who showed that Great Britain had in her hands half the shares
of the Canal and quite a large number of her officials in its administration,
which, as a result, gave her such influcnce that another guarantee was al-
ready unnecessary. Further the represenlative of Austria-Hungary said:

Les intéréts des autres Etats, quoique moins considérables, n’en méritent pas moins
d’8tre sauvegardés; ils ne différent pas de ceux de la Grande-Bretagne, dont les Représentants
ve voudront pas, pour vne question de forme, se départir de la solidarité qui, en pareil cas,
unit toujeurs les grandes Puissances4S,

Clashing with the British plenipotentiary, that of Germany was of the
opinion:

au contraire, (que) cette analogic exisle et (qu’)elle est assez frappaute. 5i la Commission
du Danube se composail exclusivement de Beprésentants des Etats riverains, on pourrait en
effet lui atiribuer un caractdre platét local. MMais la France, la Grande-Breagne, 1'Italie,
bien que puissances non riveraines, y sonl également représentées. A quel titre le sont-elles,
sinon a celui de grandes puissances signataires de traités européens et qui ont importants
intéréts & défendre sur cetie grande voie fuviale?

C’est & ce méme titre que les puissances signataives de la Déclaration de Londres peu-
vent réclamer le droit de participer & une Commission de surveillance pour le canal de Suez,
cenal anquel se rattachent des intéréts bien autrement considérables®®,

In the whole long discussion on the preblem of creating an international
Suer commission or not, the complete ommission of Holland and Spaia as
original members is striking. The represeniative of Holland pointed this out
when he protested against one of the published planned articles, which
{oresaw eventual common aid teo Egypt:

Par conséquant, les Pays-Bas, Puissance coloniale ancicone el actuellement encore de
quelgue importance, la troisitme daus la liste du aombre des navires transitant par le canal,
seront exclus des délibérations qui seront prises pour sauvegarder en Egypte le libre usage
du canal, mais seront appelés & se concerter pour les mesarcs & prendre dans le cas ot les
moyens de Sa Majesté Impériale le Sultan et de Son Altesse le iXhédive ne scraient pas suffisants.

L’exclusion des Pays-Bas serait semblable & 'exclusion d’une Etat riverain dans la Com-
mission du Danube; mais exclure ur gouvernement et Uappeler & coopérer pour prendre des
mesures dans le cas mentionné avec les autres Puissances, lui parait ne pas étre acceptable®,

As a result these published articles were changed, with the consequent
exclusion of both Holland and Spain’®.

The discussion proper concerning participation in the commission took
place, after nearly two months’ debatc in sub-commissions, at the full Con-
ference. The represcniative of Holland, Professor Asser, considered that in

s Thid. 384. 19 Thid, 371. 10 Thid. 394. 1 Thid.
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the constitution of the commission it was neccssary Lo take inio account the
sphere of interest of the nations who used the Canalls’,

(M. Asser) comprend que les Puissances signataires de la Déclaration de Londres aient,
de droil, des représentants & la Commission; mais si, d’aprés les tableaux statistigues,
d’autres Puissances ont les intéréls superieurs & ceux des Puissances signataires de cette Dé-
claration, il ne comprend pas qu’elles ne soient pas admises a la surveillance au libre passage
par le canal. En participant & Yoeuvre commune, ces Puissances ne pourront qu’ajouter
a Pautorité morale de 'organe de surveillancc. 1l constate qu’en 1884, la Hollande a occupé
le troisiéme rang sur la liste des navires ayant passé par le canal de Suez, et "Espagne ie
sepltitme rang, alors que la Russic n’cccupe que le huititme. En conséquence, il propose
d’appeler les Pays-Bas, et I’Espagne & participer & la surveillance commune3,

Further Professor Asser, clashing with the arguments of his predecessors,
confirmed that there was no reason to fear that nine officials would cause
more trouble than only seven®. This posilion was seconded by the repre-
sentative of Spain, but the president, whose opinion was diffcrent, showed
the consequences of thus admitting them:

admettre "Espague el les Pays-Bas a figurer dans la Commission qu’on se propose d’in-
stituer en Egypte, ¢’est en ouvrir également Paccés & Loutes les auirves Puissances qui accé-
déront au Traité. Il n’est pas, en effel, de Puissance qui ne puisse invoquer de titres fondés
sur les intéréis de ses colonies ou de son commerce, pour réclamer & cet égard un traite-
ment égal.

La Commission doit-elle, peut-elle aller aussi loin, el peser le principe d’une réunion inter-
nationale composée des Représenianis du monde entier, aloys surtout que ces Représentants
seront peut-éire chargés de déliberer sur des questions de paix ct de guerre, de provoquer une
action armée donl certains Etats seront, par force méme des choses, appelés exclusivement
a faire les frais? En se prononcant affirmativement, la Commission entrerait sur le terrain
de la politique générale qu’elle s’est interdit, el elie excéderait certainement les terines de son
mandat 1%,

In spite of this the rest of the participants declared in favour of the
arguments of the representatives of Holland and Spain, and the mumber of
States delegated to Lhe commission was left as a blank spacel,

The Conference on the question of Suez is an intervesting example of an
effort by the great Powers to consolidate their exceptional leading role in Eu-
rope by recalling precedents from the recent past. The rest of the States
on their side tried to protect their own rightful position, calling upon objective
criteria which provided arguments for their participation in the decisions
of the Conference.

152 Thid. 426.

153 Thid. Typical was the solidarity of the injured States.
12 Thid.

155 Thid.

156 Thid. 427.
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Tue BarxaN CONFERENCE

From the closed European conferences before the first world war we have
still Lo mention the fruitless debates of the great Powers which took place
in comnection with the struggle in the Balkans, the protocols of which, accor-
ding to SaTow, were not published?, and the first and probably the only
many sided peace conference without the participation of the great powers,
in Bucharest in 1913.

At the Bucharest Conference, the represantatives of Bulgaria, Greece,
Montenegro, Roumania and Serbia took part in the debates's®, The absence of
representatives of the great Powers was, however, only apparent. If the diplo-
matic documents of this period are read, il is clear that at this Conference
the small Powers were, in fact, only pawns moved by their powerful pro-
tectors on the political chess board?®.

The conclusion of peace at ihis Conference was brought about only thanks
to the destruction of co-operation among the greal Powers just before the
first world war.

C.-The Doctrine

The dual practice, expressing itself on one side in the still present he-
gemony of the great Powers at closed conferences, and atl the same time on
the other there took place a large number of open conferences, at which
the equality of States was scrupulously enforced, resulted in a certain dis-
orientation among the representatives of the doctrine with regard to the de-
velopment of international law and relations in the problems discussed in
this work. In this period scholars may be divided into two camps. A huge
majority are to be found in the camp which defended the principle of the
equality of States, refusing to the hegemony of the great Powers any character
of legality. The second group, in facl very small, but which, thanks to its
original arguments, merits particular attention, represented an opinion that
the law should recognise the leading role of the great Powers, and that the
principle of the equality of States should be dispatched to oblivion.

DErcNDERS OF THE EQUALITY OF STATES

As the first typical representative of this period we should mention the
Russian scholar, Fiodor MarTENS, who in his system bows to practice, stres-
sing that at the foundation of every law ol nations lie real mutual

17 Sarow II 177—178.
138 NRG 3 série VIII 19—60.
159 Cf. Ibid 31, G56: DMe grosse Politik, vol. 35, 319—3483,
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relations, which nations at a certain period of iime maintained between
themselves, and every prescription of the law of nations has only as much
rational foundation as il corresponds to those real relations'®, This view
did not entail, however, for MArRTENS, the dropping of the principle of the
equality of States, but on the contrary, it supporied it in every way possible
but as an equality before the law, and what is more, solely as a theoretical
principle. As citizens of a State, he wriles, ave equal before internal law,
so also are independent Statcs cqual before the law of nations. Equality of
States arises from a comception of international society, and in this sense it
is a “theoretical” principle. According to MarreExns, it would be unjust, ho-
wever, to refuse it any praclical or positive justification'®,

To the prerogative of the great Powers MARTENS refers negatively, con-
sidering that morc powerful countries, ithe so-calied great Powers, profit from
a grealer means of realising their rights than do smaller or weaker ones; it
does not arise from this, however, that the former are free to impose upon
small nations their rights62,

The Pentarchy is defined by MARTENS “as a violation of the holiest rights
and interesis of nations”. It is for him only a proof that not all countries
cnjoy the same position and influence in the family of rations. Pressure upon
the independence of another nation violates the idea of the absolute equality
of all States as members of international society, and for this reason it
cannol be recognrised as a fair and desirable form of organization for this
socicty 1%, This position, however, did not prevent MARTENS, as an advisor

160 Marrens Fr., I, 18—19. “Alles in Allem: dem jedesmaligen Volkerrecht liegen tat-
sdchliche, reale und lebendige Wechselbeziehungen, welche die Nationen in einer gewissen
Periode pflegen, zu Grunde und jeder Volkerrechtssatz hat, von diesem Gesichtspunkt aus
betrachtet, gerade so viel verniinftige Griinde oder so viel Existenzberechtigung fiir sich, als
er den wirklichen vernunftgermissen Lebensbeziehungen unter den Vilkern adéquat ist”.

11 Ihid. 288. “Ganz so wie die Individuen, die Staatsbiirger, vor dem Cesetze gleich
sind, sind auch die unabhiingigen Staaten vor dem Vélkerrecht gleich... Die Gleichberechti-
gung der Staaten fliesst aus dem Begriffe der internationalen Gemeinschaft; in diesem Sinne
ist sie ein ‘theoretisches” Prinzip. Indessen wire es unrichtig, ibr jede praktische Bedeutung
und positive Begriindung absprechen zu wollen™.

162 Thid. 289. “So verfiigen auch die michtigen Staaten, die ‘Gross-Miichte’ iiber gro-
ssere Mittel zur Realisierung ihrer Rechte, als die kleinen und machtlosen — nur folgt daraus
nicht, dass die Ersteren mit Recht den schwiicheren Viélkern Geseize verschreiben diirfen”.

163 Tbid. 222-—223. “Allein mann brauchi sich blos die Geschichte der Congresse von
Troppau, Laibach und Verona in’s Gedfichtniss zu rufen, um zu erkennen, dass die Pentar-
chic eine Vergewaltigung der heiligsten Rechie und Tuteressen der Vilker war. Im Grunde
beweist sie nur das Eine, dass nicht allen Staaten die gleiche Stellung und Bedeutung in der
Volkerfamilie zukommt. Indem sie die Selbstiindigkeit der andern Vilker unterdriickt, zer-
stort sie die Idee der absoluten Gleichheit aller Staaten als Glieder der internationalen Ge-
meinschaft, und deshalb kann sie nicht fiir die gerechte und wiinschenswerte Form einer Orga-
nisation derselben erachtet werden”.
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of the czar’s government, from recognising the collective intervention of the
great Powers by virtue of treaties to justify in this way, amongst other
things, the partition of Poland6.

The small and little known manual of Peter Rescr of 1895 merits quotation
because of its relatively clear grasp, which is rare, of the principle of the
equality of laws. According Lo Ruscr it meant selely this that every country
has the right to carry out all laws which spring from ils existence in inter-
national society, and every country, without regard to its size or power, has
the right of equal ireatment according to the general and fundamental prin-
ciples of the law of natiens!®,

International congresses and conferences, Rusciu, like MArTENS, consi-
dered the organs of international society. Ile demanded the participation of
the States directly interested (according to the preliminary demands of the
legal equality of States), and of all, when the subject were general matters.
“In recent times—he confirmed—one of the favourite ways of sinning against
the essential principles of justice, and particularly against the principle of
legal equality, was the non-admission to participation in a certain congress
(or confercnce) of just that couniry whose fate was to be discussed in that
particular case” (Aix-la-Chapelle) ',

The author of a four velume system, HoLTZENDORF, considered the po-
stulate of the legal equality of States as onc of the greatest essential principles
of the general law of nations'®’. However in the paragraph Gleichheit und
Ungleichheis der Staaten he rccognised the influence of actual ineguality on
the development of international law:

Liisst sich der Unterschied zwischen Grossmiichten und Mittel- oder Kleinstaaten auch nicht
juristisch formuliren, so lisst er sich doch auch nicht negiren, wenn die Einfliisse zu wiir-
digen sind, deren Yerrschaft die Fnilwickelung vélicerrechtliche Neubildungen oder die Reali-
sation der Vilkerstreitigkeiten mitbestimmt, fordert oder erschwertl®s,

An interesting example of the recognition, even in 1889, of the continuity
of the FEuropean system of the great Powers is the declaration of Butr-
MERINCQ. Giving reasons for his opinion that all countries, without regard

12 MARTENS Friedrich T 301: ¢f. Nussbaum 248—249.

165 ¢ jeder Staat das gleiche Recht besitzt, alle in der staatlichen Existenz und in der
internationalen Gemeinschaft begriindeten Rechte auszuitben ... Jeder Staat hat ohne Riick-
sicht auf dessen eigentiimliche Grésse und Macht das Recht auf gleichmissige Behandlung
nach den allgemeinen Grundsiilzen des Volkerrechtes”. Resch 45.

166 Thidem 55. “Eine leider anch noch in jilngster Vergangenheit beliebte Versiindigung
segen die Grundsitze der Gerechtigkeit und zwar insbesondere gegen das Prinzip der Rechts-
gleichheit liegt dann vor, wenn zur Teilnahme an einem Congresse (oder einer Conferenz) gerade
derjenige Staat nicht zugelassen wird, um dessen Sechicksal es sich im gegebenen Falle hiandelt”.

167 Horrzunponrr IT, 11.

165 Ibhidem 13.
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to their size or power, are equal before the law (“gleich vor dem Recht”),
he called upon Paragraph 4 of the Protocol of Aix-la-Chapelle. He admitted
that foreign policy distinguished between the great Powers, medium and small
sovereign States; however the law of nations should consider all as equal,

[

even more so because of the fact that “as the great Powers in Paragraph 4
of the Declaration of Aix-la-Chapelle wanted to recognize laws of nations as
binding upon international relations, and as ihey constantly called upon this
law equally with other States, so they arc not able therefore to disregard
this essential principle of equality ™1,

Like BruntscrLI, the naturalist FioRe wrote a system of the law of
nations in the form of a code. And here also his limited understanding of
the principle of lawful equality of States merits attention. It means for Fiore
cnly this that “all States have the right to be coansidered in international
society the equal of others in whatever concerns their juridical capacity, the
faculty of exercising their rights, and the carrying out of their obligations” ™,

In his system FIORE enumerates many limitations to which the principle
of equality of States is subject in face of actual difficulties such as those which
exist between States, for example, lack of access to the sea, or differences
in cultural development. According to this author, this principle limited to
a reasonable extent means only that Sates which live in a certain definite
socicty do not recognise any other authority than the law!™. The juris-
diction of great Powers over small States IFIore considered in contradiction
to the principle of equality!”. He acknowledged, however, that the privileged
position of the great Powers, although unjustified, was recognised universally
without opposition.

Aujoard’hui domine sans contradicteurs cette idée fausse que seules les grandes puissances
jouaissent de la prérogative de se réunir en congrds pour trancher les questions d’intérét gé-
néral comme si elles étaient les supérieures légitimes des petits Etats. Pareille prétention ren-

169 BurmeriNcy 204—205. “Das Wort "Grossmacht’ bezeichnet einen Staat mit ausge-
dehntem Territorium und grossen Machtmitteln. Die Zussere Politik anerkannt den Unterschied
einer Grossmacht von mittieren und kleineren souveriinen Staaten, das Vilkerrecht hat sie alle
fiir gleich zu erachten und zwar um so mehr, als die Grossmichte in der angefithrten Aachener
Deklaration das Vélkerrecht fiir die Staatenbeziehungen als verbindlich erachten wollen und
sich immerfort fir diese gleich den anderen Staaten auf dasselbe berufen, wesshalb sie ein
Grundrecht desselben wie die Gleichheit nicht missachten diirfen”.

70 Frore 113. “Tout Etat a le droit d’étre consideré dans la société internationale
comme I’égal des autres quant & sa capacité juridique, & exercice de ses droits et a I'ac-
complissement de ses obligations. c¢f. Frore Trattato T 289.

1 Fiore Tratteto T 289-—293 “Ristretto entro suoi giusti limiti il principio dell’ugua-
glianza vediamo come esso si applichi. L’uguaglianza giuridica tra gli Stati, che vivono in
societad di fatto, si manifesta principalmente col non riconoscere altra autorita che quella della
legge e del diritto”. Ibid. 293.

172 Frore 113; Frore Trattate 1 293,

Prace Wr. T. N. — A, 72 6
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ferme une violation évidente du principe de Pégalité juridique de Lous les Ftats qui forment
une sociéié de fait...1?

Fiore confirmed that there was no complete equality before international
law, however this equality iended to become more and more realized. This
optimistic opinion arose most probably {rom the influence of the practice of
open conferences™,

Great meaning was attached by F1ore to international congresses, which,
according to him, are called primarily to formulate and confirm the universal
law of all civilized countries'™, The deciding role in these he recognised as
belonging to the great Powers. He even considered that the great Powers
alone should participate in these conferences, because in face of any particular
difficulty between two or more States it is they who are mainly interested
in the maintenance of order in international society, and these powers will
certainly have a great moral authorily over the disputing sides!7®.

As can be seen {rom these statements, F10RE, in spite of his reservations,
recognized the leading role of the great Powers and their deciding voice in
international society.

Prapier-Fopéré deduces the right of States to equality from the right
which a man has as a subject of the law. This equality means nothing other,
according to him, than that “the rights of every State ought to be respected
like those of every other” without regard to its rank or power'”. He stressed
by this, that “naturalistic or legal equality does not necessarily correspond
to social or actual equality. Although every nalion possesses from its very
being all rights, they do not all have an equal power of realizing them”?!%,

DEseaeNET in his system of 1894 occupies a rather conservative position,
limiting himself to opposing legal equality to actual inequality (“égalité de
droit ei inégalité de fait des Etais”). Legal equality, as defined by him is
steictly limited. Tt means that “States are equal from the point of view of
international law and [rom respect of their personality, as also from Lhe duties
which they have as a result of their relations with other States”. He adds
to this that this equality from the legal point of view cannot erase the deep
inequalities amongst States'™,

8 Fione 37. 17 qbid.; Frowe Trattato T 293 n. 2, 176 Fione 61,

76 fbid. 62. “On peut admettre que les grandes puissances seules, prendraient part aux
Conférences . Faul-il ajouter qu’elles jouiront d’une grande antorité morale vis-i-vis des parties
en cause?”

177 Pravier-Fopfiré 11 § —9. “Par P’égalité des Etats il faut done entendre: que les droits
de chacun doivent &ire respeclés autant que ceux de tout autre”, ibid. 11.

18 1hid. 1I, 11, “Bien que chaque peuple posséde virtuellemment tous les droits, il ne
réalise pas tout également au méme degré que les autre peuples™.

17 DrspacNET 158,
¢t du respect de leur personnalité, comme deg devoirs qui leurs incombent dans leur rappoits
avec les autres Ktats”.

“... les Etats sonl égaux au point de vue du Droit international
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A moderate compromise are the opinions of Rivier of 1896. He accepis
the principle of equality od States as a result of their being subjects of inter-
national law, of their sovereignty, and of their membership of the society of
States. This author writes among other things:

Ainsi compris, et limité dans ses manifestations comme on le verra plus loin, ce principe
est vrai, juste et salutaire. Comprise autrement et sans restrictions aucunes, Pégalité serait
aussi chimérique entre Etats qu’elle I'est entre individus!80,

Consequently R1viEr admitted inequality, if it was sanctionned by a tacit
or distinct agrecment:

L’8galité, principe de droit, n’est point incompatible avec diverses inégalités effectives...
L’accord exprés ou tacite des nations les admet et les sanctionne . L’égalité se presume,
P'inégalité doit &tre démontrée™.

In a special subchapter entitled The CGreat Powers, RiviEr showed that
some States qualifying as great Powers held a hegemony over Europe, and
everywhere else with the exception of America. Strong States always, from
the very nature of things, carry out a role of ascendancy. Further Rivier
writes:

Depuis 1815, les grandes puissances conduisent 1’Europe. Cette hégémonie, acceptée,
utile tant qu’elle reste dans les limites de la justice, est un fait politique... Ce n’est en aucune
facon un principe juridique; les questions de droit n’en sont point affectées; il n’est point
dérogé, par elle, an principe de ’égalité 182,

The point of view of BonNr1Ls in his work Lehrbuch des Volkerrechts of 1904,
on the position of the great Powers in international society and on the prin-
ciple of equality merits quotation with regard to its wide basis of evidence
from practice and theory. BONFILS recognising the principle of full legal
equality considers by this that no country can make pretensions to greater
rights nor can it free itself from its obligations as a member of international
society 183,

He stressed great importance, however, upon the division of inlernational
society into great and small Powers. He paid much attention to the fact
that diplomacy, public opinion, and statesmen have always recognised distine-
tions belween great and small Powers. The number of great Powers is not
limited. States rise to the rank of a greal Power when they become so strong
that their voice and co-operation may not be ommitted without risk from
the settlement of European affairs. On the other hand a State can lose this
position when its diminishing power no longer permits it to exert a deciding
influence on common affairs!%!. Bonfils gave examples from history, mentioning
at the same lime a list of great Powers according to the state of affairs

18 Rivier I 123—124, 181 Ihid. 125. 182 Thid.
8 Bonries 142—143. 181 Thid, 143—144.
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in 1900. Further he writes that these Powers frequently manifest a ten-
dency to assume with regard to other Powers, as did the Pentarchy from
1815 to 1830, a superior right, a quasi-legislative authority, in taking their
position as the directors of international society!%.

A special chapter is also devoted by BonriLs to the congresses of the
19th century %6, Discussing open and ciosed conferences together he had dif-
ficully, however, in reaching any general conclusion!®?,

L. OpPENHEIM in his system International Law of 1905 introduced a dis-
tinction betwecn legal and political equality?8%, acknowledging without any
reservations a great and positive meaning to the hegemony of the great Powers.

Legal equality must not be confounded with political equality... Politically, States are
in no manner equals, as there is a difference between the Great Powers and others. Eight
States mmust at present be considered as Great Powers — namely, Great Britain, Austria-
-Hungary, France, Germany, Italy, and Russia in Europe, the United States in America, and
Japan in Asia. All arrangements made by the body of the Great Powers naturally gain the
consent of the minor States, and the body of the six Great Powers in Europe is therefore
called the European Concert. The Great Powers are the leaders of the Family of Nations, and
every progress of the Law of Nations during the past is the result of their hegemony,
although the initiative towards the progress was frequently taken by a minor Power.

But, however important the position and the influence of the Great Powers may be,
they are by no means derived from a legal basis or rule. It is nothing else than powerful
example which makes the sinaller States agree to arrangements of the Great Powers. Nor has
a State the character of a Creat Power by law. It is nothing than its actual size and strength
which makes a State a Great Power. Changes, therefore, often take place'®.

A new argument then appeared here in support of the hegemony of the
great Powers, namely that of authority and exemplification. It should be
mentioned further that legal equality, which Oppenheim distinguishes from
political, is according to him only equality before the law:

The equality before international Law of all membres-States of the Family of Nations
is an invariable quality derived from their International Personality...®0

A distinct influence from the practice of open conferences can be seen
particularly in those authors impressed by ihe Hague Conferences.

MERIGNEAC, in his system published in the years 1905-—1912, defended
small Powers, confirming that “good leadership through a rational and decided
policy counted for more and often still counts for more than certain great

185 Thid, 146. “Diese Miichte zeigen hiiufig das Beslreben, sich, wic seinerzeit die Pentar-
chie (von 1815 bis 1830), hohere Rechte, gewissermassen gesetzigeberische Befugnisse iiber die
andern Staalen zuzuerkennen, indem sie bei der internationalen Gemeinschaft die fithrende
Relle iibernehmen”.

186 Thid. 420—427. 187 BonriLs 146,

188 A gimilar division was accepted by DI1cKINsON as a basis for his opinions. See below.

8¢ OppENHEM L. I 162—164.

190 Ihid. T 161.
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Powers” 1?1, A token of this is the fact that previously, at the time of the
Holy Alliance and Pentarchy, congresses and agreements were coneluded
exclusively by a group of the great Powers, whereas more recently small States
have participated more often and without any diffcrences, for instance, as at
the Hague Conferencel®?.

Similarly HersaEY, under the influence of the Hague Conferences, carme
to the conclusion that the tendency contemporary io himself was in the di-
rection of smaller and weaker States participaling more and more universally
at conferences.

The great Powers have, in limes past, undertaken o speak for the whole of Europe
or the world, more particularly in the solution of political questions; but the present tendency
appears to be toward a more general inclusion of the smaller or weaker Powers, even of
Asia and Latin Americal®,

From this group of scholars, particular attention is merited by Max Hugzx,
whose work is one of the most serious monographs on the theme of the
equality of States. This author, a participant at the second Hague Conference
in the role of a representative of a small State, Switzerland, could see the
very real problems of the tendency which appeared at this Conference. This
was the abandonment of the principle of the equality of States in universal
conventions, and the growing opinion that this principle was non-obligatory.
On the basis of these facts, HUBER came to the conclusion that the de-
velopment of international law came in a revolutionary phase, which con-
fronted the law with a fundamental decision:

Wenn... etwas in der durch die Friedenskonferenzen, speziell die zweite, markierten neue-
sten Phase der Vélkerrechtsentwickelung als revolutionér zu bezeichnen ist, so sind es die Ver-
suche, den Grundsatz der Gleichheit aller souverinen Staaten in den universellen Kollektiv-
vertriigen beiseite zu setzen, da wo seine Anwendung das politische Ubergewicht der Gross-
miichte zu tangieren scheint. Hier steht das Vilkerrecht von einer grundsitzlicher Entscheidung,
von einer der weitest tragenden, vor die es je sich gestellt sah%,

According to him, a differentiation of States is only possible in formal,
organizational rules, which establish concrete institutions embracing various
States. But the differentiation of States in material, abstract norms, bin-
ding all countries equally never arose:

Eine differentielle Behandlung der Staaten ist an sich in allen Bezichungen denkbar, doch
isl sie nie in Irage gekommen bei materiellen Rechtsnormen, weil die materielle Norm ein
abstraktes Verh#ltnis zu regeln pflegt, welches ebenso wohl zwischen Grossstaaten wie zwischen
Kleinstaaten, wie endlich zwischen Staaten von ungleicher politischer Bedeutung vorkommen
kann. Anders verhiilt es sich mit formellen organisatorischen Rechtssiitzen, durch welche
ein konkretles gleichzeitig verschiedene Staaten umfassendes Rechtverhiltnis begriindet wird.

191 “Tes petits Etats bien conduits, & politique prudente et ferme, ont compté et comptent
plus que certains des grands...” MERrRIcNHAC, I 314.
192 Thidem. 1% HersaEY 309. 194 HuBER 90.
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Anders verhalt es sich mit formellen organisatorischen Rechtssdtzen, durch welche ein kon-
kretes gleichzeitig verschiedene Staaten umfassendes Rechtsverhiilinis begriindet wird.
Solange internationale Organisationen wie es bisher iiblich war, den teilnehmenden Staaten
anpasst werden, ist eine gleichmissige Beriicksichtigung aller ohne weiteres moglich. Anders
aber, wenn zuniichst fiir die Organisation feste Grundsitze aufgestellt werden...1%.

HuBER came to such a conclusion not only on the basis of the Hague Con-
ferences, but on the whole practice and theory of the 19th century. He re-
cognized the existence of the hegemony of the great Powers in the first half
of the 19th century. In the second half of the century he confirmed the
absence of any formal superiority of thosc countries and the gradual demeo-
cratisation of the conferences. The superiority of the great Powers appeared,
however, stronger in the regulating of concrete matters'?., The European
Concert of the great Powers was not, according to HUBER, the formal germ
of a future world organization, as some authors wanted, but he recognized
that this political fact might become legally important in the future!?”,

In spite of the fact that the work of HUBER was no more than a long
article, it merits great appreciation as one of the first scientific attempts at
a synthesis of the practice and theory of the 19th century, and for showing
the necessity of distinguishing material international law from formal, namely
procedural law.

Durgnprrs o THE HeceEMONY OF THE GREAT Powkrs

Amoung the first authors to decidedly question the principle of the equality
of States in a system of international law we should mention Funck-BrENnTANO
and SoreLr. In their work Précis du Droit des Gens in a special paragraph
entitled De Iinégalité des FEtats they confirmed that States are sovereign, but
that not all profit from it in mutual relation to the same sovereign rights,
and are therefore only equal in theory, independent of the conditions of ex-
ercising these sovereign rights. Especially these authors write:

Tous les Etats souverains sont égaux en tant qu’Etats souverains; en réalité, ces termes
identiques, ces mots Etat souverain, qu’on leur applique indifférement, désignent des Etats
de constitution trés-diverse, des souveraineté de nature trés-différente, et par conséquent des
Etats souverains parfaitement inégaux en droits et en forces!®s,

Further:

Fn dehors de 'application gui en est faite, I'égalité des Etats n’est qu’un mot sans portée!®.

Funck-Brentano and SoREL showed that equality among citizens of
a couniry is guaranteed by statute; in international relations there is no such

195 Thid. 196 Jbid. 95--98. 197 Thid. 99—105.
8 FUNK-BRENTANO et Soren 46—47.
199 Thid. 47.
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guarantee, Real differences which exist hetwceen States destroy all real equality.
If, in spite of these differences, there arc principles which exist and bind
all countries on an equal level, then-—according to Funcx-Breramo and
SorREL—these principles have positive value only in so far as they refer 1o
real conditions?%,

The greatest attack ou the equality of States was made by the isolaied
Scots naturalist, Lormver. In his Principes de droit international of 1835 he
writes that “the fact of innatle inequality is a facl of naturc which law must
accepl” 1,

LoriMER recognizes the rights of Stales only Lo the degree corresponding
to their political development, however, he rejects the principle of State
cquality, The author shows that this false principle of equality (“le protendn
principe de 1'égalité”) did not prevent the supremacy of the great Powers
over small States, and brought about a desire for the creation of an inier-
pational organization as the only means of introducing international law in
life, According to LORIMER, custom always discards the equality and absolute
independence of States??, Frequently enunciating certain doctrines does
nothing to support their virtues, but, on the contrary, it speaks againsi
them if this enunciation has no supporl in practice:

il n’est guere de prinecipes qui aienl été plus fréquemment affirmés que ceux de P'égalité
¢l de Vindépendance absolue des Etats et ceux de I’équilibre et du stalns quo; or, tous oni
61é condammnés par la raison et par Phistoire??,

LorimeR attached great significance 1o the Concert of the Greal Powers:

au point de vue pratique la plus importante des tentatives ... est celle que nous voyons
se produire de nos jours, 'établissement d’une espéce de pouvoir exécutif international per-
manent, grace au concert des six grandes puissances européennes?®,

The reasons for the contemporary faulty theories were considered by Lo-
RIMER to be the attitude of scholars who did not study sufficiently carefully
the life of States, and he also thought that they saw too many analogies
between countries and particular persons?9s,

The positivist, T.J. LAWRENCE, was the next sober realist. However,
he was not so extreme in relation to the principle of equality, but more pe-
netrative, and in consequence more convincing. The point of entry for this
argument is the statement that countries treated individually have equal
rights, but there is, however, a difference when we consider countries col-

lectively:

200 Thid,

20l Lormmer XIII. “Le fail de I'inégalité native est un fait de la nature que le droit doit
accepter”.

202 Thid. XIII—XYV, 203 Thid. 23, 29.

201 Tbid. 33. 205 Tbid.
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We do not for a moment claim for the great Powers of Europe or for the United States
greater rights in ordinary matters than those possessed by other members of the family of
nations... International Law gives the great Powers no more rights in their individual capacity
than the smallest and weakest of their fellows. But collectively they act in questions over
which they have gained control pretty much as the committee of a club would act in matters
Ieft to it by the rules of the club. That is to say, they possess a regulative authority and
are deemed to speak for ithe whole body of European states. But in case of a club committec
its powers are granted and defined by rules which the members of the club have formally
adopted, whereas the Great Powers can show in support of their authority only the tacit
consent of other states. Consequently its limits are vague and indefinite, and its procedure
is ill-defined. But a review of the international histery of the century will show that it is
none the less real and effective?0.

Writing on the equality of states, LaAwrENcE confirmed that since the time
of Grotius countries were considered equal before international law. Small
States could call upon this principle in case of aggression by stronger neighbours
which granted a token of illegality to such acts. In conclusion, it brought
to mind, according to Lawrence, the fable of the wolf and the sheep, the

result of the principle being the discovery by the aggressor of a creditable
3

justification for his actions. Finally therefore “.....respect for International

Law was kept up in the midst of transactions which were in reality lawless™ 27,
Further declaring himself in faveur of the primacy of the great Powers,
Lawrence called upon recent history:

a careful examinatiicn of receni international histo1y seems to teveal a series of imporiant
facts, whick can have no other meaning than that the doctrine of Equality is becoming
obsolete and must be superseded by the doctrine that a Primacy with regard to some important
matters is vested in the foremost powers of the eivilised world. Europe is working round
again to the old notion of a common superior, not indeed a Pope or an FEmperor, but
a Committee, a body of representatives of her leading states. During the greater part of the
present century Great Britain, France, Austria, Prussia and Russia have exercised by concen-
trated action a kind of superintendence over some departments of European affairs, and in 1867
Ttaly was invited to join them. These six states are called the Great Powers, and the agree-
ments of the Great Powers is called the Cencert of Europe, a phrase which seems to indicate
that what is done by their concentrated action is done on behalf of the whole Europe and is
binding upon other States, even though they have not been formally consulted with regard
to it. On the American continent a similar primacy, though bardly of a pronounced a cha-
racter, seems to be vested in the United States?°8,

LAawreENCE avoided a too hasty conclusion, limiting himself to confirming
a tendency, and, what is more important, he did this upen a basis of the cor-
rect examination of the practice of the past:

We do not assert that the hegemony of the Great Powers in the Old World and the
United States in the New is an undoubted principle of public law. All we contend for is
that events are tending in that direction and, unless the tendency is speedily reversed, the Gro-

tian doctrine of Equality will scon be a thing of the past. A brief historical review will be
sufficient to indicate the grounds on which this proposition is based?209,

206 LAWRENCE 66, 207 Thid. 241. 208 Thid. 242. 209 Thid.
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LawmeNCE quotes here as examples the creation of the Greek, Belgian,
and Egyptian States, and the activities of the Concert in the Balkan question
and other similar examples. Mentioning the acceptance of Turkey into the
Concert, the recognition of Rumania and Serbia at the Congress of Berlin,
and the debates on the neulralization of the Suez Canal, Lawrence comes Lo
the following conclusion:

These cases seem to show not merely, a superiorily in influence but a superiotity before
the law. The Great Powers make new arrangements, and other states accept them and act
vpou them for the future. Over the group of problems which we call by the generic name
of the Eastern Question the authority of the Powers is absolute and complete. Theic is scarcely
a detail which they do not settle by agreement amoung themselves. ... The authority of the
Furopean Concert is limited, its jurisdiction rudimentary, and its precedure indefinite and
uncertain. But it exists and is one of the great features in the international polities of
the civilized world. ... In matiers connected with property, jurisdiction and diplomacy, they
are on the same footing as their smaller neighbours. ... It is only when they act collectively
that they possess a superintending authority not granted te any temporary alliance. Kurope
allows them in some matters io speak on its bebalf. ... They, therefore, imposed upon the
rest of Europe fresh obligations; and the fact ihat they were allowed to do so, not only in

this case but in many others, shows that their position of Primacy is vecognised by tacit
consent 219,

As wmay be seen, therefere, he is not completely opposed Lo the principle
of the equality of States, but only limits it and considers it as secondary:

The principle of Equality, with the limitation suggested in the previous sections, pervades
and influences the whele of International Law. But the definite rules that can be traced to it
are few in number and not of the fist 1ate importance. They rebale to matters of ceremony
and etiquette, which ave the outward signs of equality or the reverse?®.

By indicating the specific needs of international society as a whole, and
by a logical and consequential reasoning for the leading role of the great Powers,
supported by analysis of its practice, LAWRANCE undoubtedly brought at
this peried a large contribution to the understanding of the new legal struciure
of the society of States.

The last “realist” of this period was WgestrAxr, also a Britisher,
whose epinions are also not directed against the equality of States, bul which
contain a recognition of the superior role of the great Powers, which will
sometime, according to him, lead to the creation of a world State.

Similarly to many of his predecessors, he points out that “the equality of
sovereign States is merely their independence under a different name”212,
Reflecting further than this, he wonders whether such an understanding can
lead to agreement between different classes of great Powers, coming to the
following conclusion:

There is no doubt that several times during the ninetheenth ceniury the great po-
wers have by agreement among themselves made arrangements affecting the smaller Powers

210 Thid., 243—246. A1 Jhid. 252 212 WesTLAKE [ 308.
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withoeut coupsulting them, and with the full intention that those arrangemeunts should be
carried into effect, although it has not been mnecessary to resort to force for that purpose
because the hopelessness of resistance in those circumstauces has led to an express or lacit,
but peaceable, acceptance of the dccrees by the slates concerned?,

Continuing, WEsTLAKE quoted the words of Lovd Salishury in the House
of Lords in defence of the great Powers’ position (among others over the que-
stion of Greece), where Salisbury delines it as a legislative authority?™.

(The Great Powers) are representing a conlinuity of policy, and . . they are maintaining
the law of Furope as it has been laid down by the only authority competent to create
law for FEurope. ... If it had uot been for the coucert of Europe the Hellenic Kingdom

would never have been heard of... But the federated action of Europe — if we can maintain
it, if we can maintain Lhis legislature — is our sole hope of cscaping from 1lhe constani
tecror and calamity of war, — (Times of 20 March 1897)

Here is the commentary of WESTLAKE:

It would be impossible to put better the argument in favour of the position assumed
by the great powers, and if their proceedings be considered separately, the ratification sub-
sequently conceded to it by the slates affecled saves it from being a subsiantial breach of
their equality and independence, leaving it open Lo the charge of a want of courtesy in
manuer. It stands as an example of political action, nol to be condemned if just. But when
such proceedings are habitual they present anotlher character. They then carry the connotation
of right which by virtue of human nature accretes to setiled custom, and the acquiescence
of the smaller powers in them loses the last semblance of independent ratification. We are
in presence of the first stages of a process which in the course of ages may lead to organised
government among states, as lhe indispensable condition of Lheir peace...?1

WESTLAKE in general considers lhat too greal a respect is given lo the
idea of independence and sovereignty. In support of his opinion he devetes
a special two page note to a descprition of the situation of the great Powers
at the congresses of the 19th century?!®,

From lesser known works on the subject of the ecquality of States, the
opinions of the Russian scholar GRABAR merit attention. In his article of
1912 under the title The Principle of Equality of States in contemporary In-
ternational Law he considers that the population of Russia or Great Britain
could not share equal voting power with those of Luxemburg, Costa Rica,
or Panama, because the populations of the two great powers have a gre-
ater right to solve general international legal problems. Maintaining that
the voting power of Russia or Great Britain is not stronger than that of
Liberia or Montenegro signifies a complete loss of centact with reality and
the use only of abstract ideas and fictions?'7.

213 Thid. 214 Thid. 309.

215 WESTLAKE 309—310.

216 Fbid, 310—-312.

217 KOSHEWNIKOW 58—59, sce below 128,
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ATTEMPTS AT a SYNTHESIS

The first monographs specially consecrated to the problem discussed here,
written immediately prior to the creation of the Leaguc of Nations, are the
works of Dickinson and Charles Dupuis.

Dickinson’s work The Equality of States of 1920 embraces the opinions
on the theory and practice up till the first world war. DICKINSON came to the
conclusion there that the principle of the equality of States “is the expression
of two important legal principles: the principle of equal protection of the law
or equality before Lhe law and that of equality of rights and obligations or

simply equality of rights™. States are equal before the law ¢

‘when they are
equally protected in the eujoyment of their rights and equally compelled
to fulfil their obligations”. This priuciple “is not inconsistent with inequalities
of representation, voting power, and coniribution in international organi-
zations”. He is right in stressing that it is “absolutely essential to a stable
society of nations”. But the principle of the equality of rights is not nccessary
to legality and “it has never been anything more than an ideal”. It is inherited
from naturalistic theories, and according to the not very convincing opinion
of DicxiNson, it was always understood as an “equal capacity for rights”.
This equality emhraces amongst other things cqual representation, voting
power and contribution 38,

DickinsonN himself considered that “the problem of international organi-
zation should not be confused and complicated by attempting to insist upon
application of the principle of State equality. lusistence upon complete poli-
tical equality in the constitution and functioning of an international union,
tribunal or concert is simply another way of denying the possibility of effective
international organization™?1?,

Charles Duruis was specially occupied with the mutual relations of the
great Powers with other States before the League of Nations. In his mono-
graph, after a presentation of political events and pacifist plans, he comes
to the conclusion that only by lLimiting the sovereignty of States for their
common good, and by a spirit of internationalism (“Pesprit international”)
could the foundations of a lasting peace and legality in international relations

18 DickinsoN 334—335.

219 Thid. 336; “The Political Equality” of DickinsoN means equality in such mattlers
as representation, voting, and contribution in international conferences, administrative unions,
and tribunals. It is therefore a third kind of equality, besides “equality before the law” and
“equality of rights and obligations”, not very happily named, because it suggests erroneously
that the question of representation and other similar matters have regard only to politics,
and not to law. A more suitable name in this case would be “procedural equality” or “formal
equality”. The introduction of the idea of “political equality” as opposcd to “legal equality
was probably considered by L. OpPENHEIM, ibid. 332; see above.
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be created. The international spirit ought on one hand to restrain the great
Powers from sway over small States, and the latter from abusing their rights
by rejecting equitable plans, solely for the reason that in this way they can
manifest their equality with the greal Powers?®,

SUMMARY

The practice and theory of this period, preceeding the first world war,
are characterised by an essential duslity.

In practice, on one side, the closed counferences headed by the Congress
of Berlin arc the scenc of further hegemony of the great Powers, while on the
other, the nunber of open conferences grows violently, and at thesc there
reigned a comparatively idyllic equality and co-operation belween great and
small States.

A new elemenl was the usurpation by the greal Powers of the exclusive
right lo recognise the independence of new States and the imposition on
them of conditions. [t is characteristic that the Powers rested their leading
role upon precedents from the recent past, namely on atiempts at consolidating
their hegemouy in the form of common law.

The open conferences are themselves a novel and interesting appearance.
Ay these conferences, whose number during an incomplete half of the 19th
century exceeded the number of closed conferences many times over, great
and small Powers successfully reached agreement in a wide range of fields,
and even created organizations at which their governments reached agreement
with reference to participation without any difficulty. Most interesting from
the poiut of view of the problem under examination were the Hague Confe-
rences which provided occasions for the recognition of contradictions in the
intercsts of great and small States. In particular, the great Powers openly
proposed for the first time to the complete society of States a formal se-
cession from the principle of equality in the proposed permanent arbiiral tri-
bunal and prize court.

A development here of great general significance werits our attention.
The sharp struggle, such as that led by small States at the second Hague Con-
ference and in certain conferences, was not a struggle for absolute equality,
but rather for relative equality. In this period they were already happy to
agree, and even had definitely agreed upon cbjective measurable criteria for
the classification of countries, such as for instance, according to the tonnage
of the merchant navy in the prize court, or the amount of their contribution
or population figure in the statutes of administrative organizations.

The duality in theory appears in the division of scholars into two groups:—the
defenders of the principle of the equality of States, who considered the su-

220 Dyururs Le Dioit 528—529.
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periority of the great Powers only a political fact; and the supporters of the
legality of the hegemony of the great Powers in international law, who criti-
cised the postulate of equality as unsuitable and even injurious in fact.

In the group of those who defended the principle of equality, attention
was paid to limiting this principle towards the equality before the law, namely
equal legal protection and equal obligation of the law, and to a wider con-
sideration of the practice. In the small group of those who supported the
hegemony of the great Powers a characteristic is the covincing strength of
their arguments, based primarily upon an analysis of practice and the con-
sideration of specific needs of the society of States in organizing itself as
a whole. A serious contribution towards agreement of these two points of
view was made by DickiNson, through distinguishing equality before the law
as a commonly recognised and necessary condition of legality in international
relations from the principle of equality of rights, which was not necessary,
and which in its final form is even injurious because it hinders the development
of international organizations,



CuarrEr FoUr

THE CREATION OF A NEW ORDER

Tine CONFERENCE oF Parrs

The gigantic task of working out of a peace trealy after the first world
war, considering all the deep changes this war had produced, and the cre-
alion, for the first time in history, of a universal organization of States for
the maintenance of peace, required a large number of staff and the necessity
of much time. It is not to be wondered at, therefore, with this aim the
Conference of Paris was called, embracing upwards of a thousand delegates
from countries of the whole world, not counting technical personnel and a great
number of experts, who together formed as many again. Besides the plenary
sessions there were also more than sixty groups which functioned to assist
the Conference!, and the period from the beginning to the signing of the
trealy lasted more than hall a year, not counting the farther several years
occupied with numerous agenda of the Conference.

An exhaustive introduction lo the position and mutual relations of the
greal and small Powers at this Conference would necessitate a huge and
undoubtedly very absorbing monograph. The limits of this work force us,
however, to give only the most striking facts, which in their way are suffi-
cienl to orientate ourselves with regard Lo the position of the first and second
categories of States al the Conference?.

All countries were admitted to the Conference who had declared war
against Germany or who had broken off diplomatic relations with her. Neutral
countries were only admited on questions which directly concerned them,

! TeMPERLEY T 243—244.

2 In view of the lack in Poland of a complete collection of the protocols of the Con-
ference of Paris edited by Hunter MiLLER My Diary at the Conference of Paris with Documents,
we have employed:—(1) the French edition of the documents of the Conference in 14 volumes
Traiié de Versailles, (2) TEMPERLEY’s A History of the Peace Conference in Paris in 6 volumes,
(3) MarstonN’s The Peace Conference of 1919, Organization and Procedure, and as additional
works, (4) HANKEY’s (secretary to the Supreme Council) Diplomacy by Conference, and (5)
(5) Diivon’s The inside story of the Peace Conference.

[94]
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Enemy countries were at the beginning completely ommitted, because formally
speaking the Conference had to have the character of a preparatory conference
for obtaining agreement between the allies?.

Altogether thirty three States participaled in the Conference, and of these
twenty three were non-European. Attention should be paid to the fact that
al the Conference the representatives of dominions took part as represen-
tatives of separate States?.

The Conference began on the 12th January 1919 with an informal session
of the heads of the governments of the four great Powers: France, Great
Britain, Italy, and the United States, and Lheir ministers of foreign affairs.
The representatives of Japan in the persons of the Japanese ambassadors to
London and Paris appeared the next day. In this way the Supreme Council
was created, otherwise known as the “Council of Ten”® In fact it was the
Supreme War Council under a different name® At its establishment it was
supposed to have only unofficial talks, but in fact it made decisions on the
most important questions which were subjects of the debates. First of all
it decided on which matters it had to reserve for itself, and which to pass
on to the larger groups, and alse, who should participate in the Conference
and what commissions should be created?.

In this way the peace ireaty with Germany was in fact the work of the
greal Powers, and il was only left for the small counlrics to sign it®.

Besides preparing the future peace trealy, the Supreme Council had all
the time to seitle numercus current matlers. TEMPERLEY writes:

It cannot be too strongly siressed that during all the time the Conference sat, it acted
as the execative Goverrunent of a Europe and Asia...?

The Supreme Council with ihis composition formed the real Paris Con-
ference until half way through March 1919. This group was secrel, informal,
and elastic. lis secretarial was in veality the secretariat of the whole con-
ferencel,

Because of Lechnical difficultics, as writes TEMPERLEY, Lhe greal Powers
proposed lo the rest of the States that they should submit their claims in
wriling, especially with regard to terriLorial matters. Shortly afterwards these
counlries were called, according to the order in which their notes had been

¢ TempERLEY 1 248,

¢ Besides the representatives of States officially admitted there were also many petitioners,
who submitted requests as often as possible. Amongst others there were Armenians, Grusians,
Ruthanians, Irish, Ziouists, Schleswiggers, and Aland Islanders.

5 TemperLEY I 247. The United States was counted among the great powers after the
Civil War of 1865, Japan after the war with China of 1895. Oppexurm L. T 164.

“ Under Lhe former title the military resolutions of ithe Peace Treaty with Germany were
confirmed. HANKEY 26.

7 See below. 8 TemperLEy [ 249250,

* TemPrrLEY T 256, 10 Thid, 249- 250,
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submitted, to a verbal sub-commission of requests before the Council of
Ten. According to TEMPERLEY it was an unnecessary loss of time, because
the Council only gave a superficial glance to these claims, transferring them
directly Lo commissions. On the other hand, however, as TEMPERLEY puts
it, “the dignity of the Small Powers was flatterred, and a vent, as it were,
provided for their energies”!!. The representatives of some small States were
admitted a second time (Dominions, Portugal, Belgium, and China) to make
a declaration before the Council on the occasions of debates on the fate of
ex-German colonies. This time a decision was taken 1o create mandates!®.

The Council of Ten appeared in further practice a still too heavy instrument.
Hali’ way through March only a few questions had been settled, among them
no territorial matters. Besides this il appeared impossible to maintain the
secrecy of its discussions!®, It was decided therefore to replace the Council
of Ten by a council of only the heads of the governments of the great Powers.
Trom then on, as TEMPERLEY says:

M. Clemenceau, Mr. Lloyd George, President Wilson, and Signor Orlando from the com-
parative comfort of the arm chairs al the Hdotel Bischoffen, Mr. Lloyd George’s flat, or M. Cle-
menceaw’s office, discussed the big problems of the settlement™,

Present alone at these discussions was an interpreter, because the prime
minister of ltaly did not understand English. The whole secretariat was put
in an antechamber. With time it appeared that this informality only made
the work more difficult, so a single secretary, Hankey, was admiited to take
minutes?,

The four member Supreme Council undertook the most important decisions
with regard to the peace with Germany. When, as a sign of protest against
the decision on the question of Fiume, the representative of ITtaly left the
Supreme Council, it was reduced to a Council of Three. This fact did not
make any change in the discussions. Only a decision was taken that for a re-
solution to be passed the presence of three was suflicient. In this way, as
TeEMPERLEY shows:—“by centralizing all discusseins in one small private
room, lhey ensured that they should themselves abselutely control the making
of the Treaty”8. According to TEMPERLEY, such a system of discussion has
a bad side, because it irritated public opinion, and because small countries
were completely excluded in this way from any influence on the course of
the debates, cven on matiers in which they were closely interested!”.

i TEmpERLEY 1 257. 12 TemMpERLEY I 256—257.

1 TeEMPERLEY I 262. 1 }bid. T 264.

15 Sessions without a secretary lasted for more than 3 weeks. HANKEY 28.

16 TEMPERLEY 1 265.

17 Tbid. 1 265—266. The representative of Italy returned to Paris at the beginning of
the discussions with Germany. HANKEY says that the Council of Four in the period of 101
days, including Sundays, had 206 meetings and took 671 decisions. Hankey 29.
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After the signing of the treaty with Germany, President Wilson and Lloyd
George departed. The functions of the Supreme Council were taken over by
a Council of Five, with a new composition!s.

In the plenary sessions, according to the decision of the Council of Ten,
all the participants in the Conference were to play a part, namely great and
small Powers, but by no means on an equal footing. To the main allies were
assigned five plenipotentiaries each. France, Great Britain, Italy, Japan, and
the United States were officially named as Main Allied and Associated Powers,
and were counted in the class of “Powers with general interests”, while the
remainder were counted in the class of “States with particular interests”.
Serbia, Belgium, and to general surprise, Brazil, were assigned three each.
Greece, the Hedjaz, Poland, Portugal, and Czechoslovakia, two plenipoten-
tiaries. In this what was particularly striking was the assigning of a separate
plenipotentiary to dominions, which as a result gave British Empire 14 pla-
cesld,

The above decisions met with sharp protests from small countries. The
course of these historic manifestations by small States is described by Dirrox;
TEMPERLEY only mentions them.

When the Canadian minister spoke about this assignment of places as
a “proposition”, he was violently corrected that it was not a “proposition”,
but “a definite and final decision”. Next the delegate of Belgium made
a long speech in which he asked the Conference to assign small combattant
States more than two delegates. This request was curtly declined by the
Trench prime minister, who informed those present that the Conference was
the ecreation of the great Powers, whose purpose was to keep the direction
of affairs in their hands. He added significantly that the representatives of
smaller States would not have been invited at all if it had not been for the
problems of the League of Nations, which needed discussion. “We should not
forget, as Clemeceau said, that the five great Powers represented more than
twelve million fighting men...”. Finally, he said still further at the conclusion
of the garthering, that it “would be better to get down to work and stop
losing time in the making of speeches.” As DILLoN says:

These words produced a profound and lasting effect, which, however, was hardly the kind
intended by the French statesman.

”Conferencial Tsarism” was the term applied to this magisterial method by one of
the offended delegates??,

Before the signing of the treaty with Germany there were six plenary
sessions, and they had no serious significance with one exception, namely

12 See below.
19 Thid. T 497—499.
2 Dron 202; TrmpeERLEY T 249---250, VI 346.

Prace Wr. T N ~— A 72 7
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when the report of the commission on the League of Nations was discussed.
Otherwise they limited themselves to the passing of the decisions of the great
powers, which were without appeal?'.

After the removal from the Supreme Council of the ministers of foreign
affairs, the latter formed a separate council, and because of the participation
of the representative of Japan, it was called the “Council of Five”. It had
as its aim the relief of the Council of Four, especially in urgent carrent
matters; it was, however, completely subject to the Supreme Council. 1t
occupied itself further before the signing of the treaty with Germany in ela-
borating the peace treaty with Austria. When the first Supreme Council was
dissolved, the Council of Five took over its functions, fulfilling them 1iill the
moment of ratifying the peace treaty?:.

The sccretariat of the Conference had great influence on the course of the
discussions, and for this reason essential was the fact that it contained only
the representatives of the greal Powers?3,

In the numerous groups which assisted the Conference (in the commissions,
commiltees, sub-commissions, and so on) the superiority of the great Powers
was also striking. First of all the decisions themselves regarding the creation
of sach commissions, and regarding their constitution, were taken exclusively
by the group of the great Powers, mainly by the Supreme Council, and they
were given Lo the plenary session only for confirmation. By the plenary sessions
five commissions were created, and by the Supreme Council eighteen?'. The
great Powers reserved to themselves at least 2 or 3 seats, giving to Stales
“with particalar interests” only a certain number (5 or 6 seais), which they
hiad to fill al a separate session of small Stales?,

In a dozen or so commissions or sections there sal only the represen-
tatives of the great Powers, amongst others, in the drafting cormnmissions and in
ihe very important commissions on territorial matters, before which the re-
presentatives of interesied Staies were called, however without any possibility
of influencing its decisions?$.

The territorial commissions were created ad hoc by the Supreme Council.
There were cight of them (with this one mission), namely:—(1) a general
one for territorial matters, (2) on the question of Czechoslovakia, (3) on the
guestion of Cieszyn, (4) a permanent one for the question of Poland, in Paris,
(5) on the question of Rumania and Yugoslavia, (6) on the question of Greece
and Albania, (7) on the question of Belgium and Denmark, and (8) an inter-

2 TemperLEY I 249—250, 256.

22 Thid, 267.

* TemperLEY 1 251, 497, 499.

2 PV 1 272; see below PV T 298—301.
% TeweErLeEY I 252—253, 497—505.

26 TrMPERLEY 1 497504, TV 133—134,
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-allied mission sent to Poland. In all these commissions only the represen-
tatives of the great Powers participated?”.

An eloquent illustration of the attitude of the great Powers towards other
countries in the territorial commissions is the question of the representative
of Italy at the session of the 20th ¥Febrnary 1919 in the commission on the
question of Poland:

1l serait intéressant de counartie les désiis des Polonais suu la constitution de leur frontiére.
Ceci sort-il des pouvoeirs de la Commisgion?

The president explained:

Nos attributions ne sont pas limitées. Nous pouvons nous occuper de toates les questions
qui intéressent la Pologne. Nous pouvons done prier les Représentants du Gouvernement po-
Jonais presents & Paiis de venir nous exposer lemrs sentuments en ce qui concerne leurs pio-
chaines frontidres.

After a short discussion, the presidenl asked:

Vous étes bien d’avis que nous demandrions aux Représentants du Gouveinement po-
lonais de nous faire connaitre leur prétentions?

The commission replied in the affirmative?s,

The fact should be siressed that even the commission whkich had to work
out the pact of the League of Nations had no greater representation of small
States at first. It was composed of ten representatives of the great Powers
(two from each Power) and one representative from five smaller States, who
were chosen at a meeting of small States, namely from Belgium, Brazil, China,
Portugal, and Serbia. Later on the additional vepresentatives of Czechoslo-
vakia, Greece, Poland, and Rumania were admitted?’. Also characteristic was
the fact that among over sixty assisting groups, only in one was the president,
and in two the vicepresidents from the representalives of small States®.

Even the commissions created in this way had not great influence on the
decisions, because their reports, with a small number of exceptions (amongst
others the report of the commission on the League of Nations), were not sub-
mitted to the plenary sessions, but to the Council of Ten, and alter, in the
most important matters, to the Council of Four, besides which the resolutions
of the commissions were frequently freely changed without any previous
agreement with them3®\. DirLronN states this:

# PV T 298—301. - # PV I 233.

¥ Temperrey 11 27; Mirer 1 256; see below, page 109.

30 The representatives of Czechoslovakia and Belgium were piesidents of sub-committees
on financial questions, the representatives of Belgium the vice-presidents of the commission

on 1eparations and of the subcommission on monetary matters. TEwpPERLEY 1 497504,
T TywmpErLey 1 253 269, 277.
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As a matter of fact, the number of commissions was of no real consequence, because on
all momentous issues their findings, unless they harmonized with the decisions of the chief
plenipotentaries, were simply ignored32.

The position of the greal and small Powers at the creation of the commissions
is well characterised by a certain incident, which TEMPERLEY mentions and
whick Diriow describes at length.

When the great Powers conceeded only five places in the economic and
financial commission, out of a general number of fifteen, the small countries
protested. The representative of Poland, at a meeting of small States, pro-
posed that they should not agree at all to choosing the delegates of small
countries, but the representative of Brazil, who stood in the forefront of those
protesting, recognised that it was unworthy that the great Powers should
choose the representatives of the small States, and he himself on his own
account chose five from among the representatives of ithe countries of South
America. This fact was recognised by the great Powers as an affront, and
as DirroN describes, “this comedy was severely judged and its authors
reprimanded by the heads of the Conference...” This election was annulled,
after which the great Powers themselves appointed the delegates from the
smaller States to this commission?3,

The guarding of the secrecy of the debates was the greatest gall of the
great Powers. This was the reason for diminishing the Council of Ten, and
the nearly conspiratorial continuation of the discussions by four or even three
great statesmen. They did not even profit from a secretary. The only live
protocol, if we may say so, was for a time the interpreter. Ile served in case
of necessity as a token of one.

It should be stressed that a stricl censorship of the press was maintained
in France. From the moment Germany appeared at the Conference, repre-
gentatives of the press were removed even from the plenary sessions®. Besides
a small number of sparse official communiques, the only source of news on
the course of events, sometimes of very great imporiance for countries un-
represented in the debates, were indiscretions or just plain rumour®.

In these conditions, quite independently of how far this degree of secrecy
in the debates was necessary, we may confirm that it made even deeper
the rift between great and small States. As a result small countries did not
only mot participate in important decisions, but even till the last moment
knew nothing of them. For example the plan of the peace treaty with Ger-
many was anuounced to small countries at the plenary session on the day
before its submission to Germany, and the important decision regarding the

2 Dinnow 212,

32 TemPERLEY I 256; Dinron 211.

3 TempERLEY [ 255; ibid. n. 2.
% Thid, 1 255—256, 277-—2178.
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division of the mandates, on the same day as Germany arvived at the Con-
ference?s,

A striking example of the treatment of States which did not beloug to
the great Powers concerning the secrecy of the debates are the discussions
on the question of the province of Shantung, a German concession in China,
which to general indignation was granted to Japan, and not to China. China
was informed of this decision unofficially on the same day as the communiqué
of it was given to the press®’. More particularly they refused her a copy of
the notes from the speeches of the Japanese representatives before the Council
of Three, which established the only proof of Japan’s assurances. As Tem-
PERLEY Wwrites:

The staterments of policy made by Baron Makino, on behalf of the Japanese Delegation,
in the conversations of the Council of the 22nd April and of the 30th April, had not been
reduced to the formality of an official, published declaration. No official minutes had been
kept of the proceedings and hearings of the Council of Threc. Sir Maurice Harnkey, accom-
panying Mr. Lloyd George as Secretary, made notes and memoranda, and there exists, in
this form, a record of the conversations; but these were not formal Conference records. The
official record, the Treaty itself, expressed no condition and laid down no limitalions in refe-
rence to the provisions of Arts. 156, 157, and 158.

Under these circumstances, and in presence of informal and abbreviated oral statements
by individuals rather than an official announcement by the Council, and with a refusal by the
Council to give the Chinese Delegation a copy ot the informal record of the hearing at which
the Japanese Statement was made there was uncertainty as to the extent of the undertakings
upon which the Treaty articles were said to be conditioned3®.

The fact quoted here is not only an example of the different treatment
of the great Powers and the remainder of the States, but it is alss a glariag
proof that discrimination caused positive losses in vital interests of Stales
which did not belong to the great Powers.

From the accessible documents on the discussions of the Paris Conference
we should quote a typical extract, regarding the position of smaller countries,
from the procedure in elaborating the Minorities Treaty with Poland. Here
is an extract from the letter of the secretary of the great Three, Hankey, of
the 1st May, 1919, to the President of the Committee on New States and
Minorities, which was about to be created:

My dear Collegue,

At a meeting this morning between M. Clemenceau, President Wilson and Mr. Lloyd
George it was agreed to set up a Special Committece composed as follows: (U. 5. A., Great
Britain, and France)®®... to meet at once and consider the question of international obli-

36 Thid. I 269.

37 The delegate of China was also heard on this quesiion, but only once, and that at
the preliminary stage. TEMPERLEY VI 380.

38 TeMpERLEY VI 386. A copy of the protocol of the debates was later submitted to
China in secret. Ibid. n. 1.

3 Later they were joined by the representatives of Italy and Japan.
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gations to be accepted by Poland and other new States Lo be created by the Treaties of Peace
including the protection of racial and religious minorities and other matters raised in the fol-
lowing documents, which I attach... M. P. A, Hankey?.

The committee thus created immediately started work. As we know from
the laconic protocols of the plenary sessions of this committee, the main
discussions took place at uncofficial sessions; at the plenary sessions decisions
were announced and reports for the Supreme Council were agreed upon®.

In the second report to the Council of Four, accepted at the eighth session
of the committee, we read amongst other things:

Finally, the Committee have thought it best, especially in view of the short time at their
disposal, not to give a formal hearing to either Jews or Poles, though, individually and in-
formally, they have taken the opportunity of ascertaining the views of persons interested
on either side. They were, in particular, unwilling to cormmunicate to the Poles the proposed
Articles until these Articles had received the approval of the Council of Four. They venture
to suggest that if the Council of Four approve these Articles they should communiecate them
fortwith to the Polisb Delegation, with an intimation that they are approved in principle,
but that the Committee are authorised to receive any observations which the Polish Delegation
may desire io place beforc them on question of detail??,

Next the letter of Hankey of the 17th May to the President of the Com-

mittee says:

My dear Colleague,

At a meeting of the Council of the Principal Allied and Associated Powers this morning,
it was agreed:

1) To approve in principle Report No 2 of the Committee on New States:

2) That the Committee should communicate the Report officially to the Polish Delegation
in Paris and confer with them on the subject:

3) That the Secretary-General of the Peace Couference should telegraph the gist of the
Report to the Polish Government and invite its views.

I am directed to request that your Excellency will be good enough to communicate
this decision to the Committee on New States...®?

In reply to this letier the Committee announced:

Unless it receives a clearer decision in this matter, the Commission thinks it must interpret
No 2 of the decision of May 17 in the sense that it is necessary to communicate to the
Polish Delegation the text of the draft of the Treaty with Poland, but not the report itself,
which contains remarks and observations whose communication might have certain disad-
vantages®,

0 Py X 11--12. 4 Thid.

12 PV X 45. The Minorities Treaty is constructed as follows: the introduction contains
confirmation of the recognition of the Polish State by the five great Powers as a sovereign
and independent member of the family of nations, then 12 articles enumerating the obligations
of Poland with regard to her minorities. TEMPERLEY V 437—445.

4 PV V 51 “ Jbid. 52.
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At the eleventh session il was resolved 1o send a telegramn to M. Pichon,
the French minister in Warsaw, in the following words:

Paris, May 22, 1919. The present telegram is a common telegram. for you and your cel-
leagnes of the United Stales, Great Britain and Italy, sent by order of the Council of the
Chiefs of State and Heads of Governments, and I request you to communicate it al once
to your Colleagues.

The diplomatic representatlives at Warsaw of the Uniled States of America, of France,
and Ttaly will inform the Polish Government by au identical communication, ithat the principal
Allied and Associated Powers, Laking into account the situation of Eurcpe after a prolonged
war, have considered it necessary to insert in the Treaties drawn with Lhe new Siates,
and especially with Poland, clauses concerning the protection of minorities of race, langvage
or religion, in conformity with Article 93 of the draft of the Treaty with Germany, the
text of which is found at the end of the present telegram.

The provisions summned up below, which you will communicate to the Polish Govern-
ment, have been decided upon by the said Powers, who desire to know the sentimeuts of
the Polish Government concerning thesc provisions and request the laiter to submil its obser-
vations as sooun as possible®,

The reply of Poland 1o this telegram was the memorandum of Padercwski,
which confirmed amongst other things:

(Memorandum by M. Paderewski)... But precisely from the point of view of the so-
vereign rights of Poland, the Delegations consider it to be a duty to present its objections
1o the introduction in the Trealy with Germany of Article 93, according to which Peland
should admit the intervention of the Chief Powers in her internal affairs. Poland has already
experienced the nefarious consequences which may result from the protection exercised by
foreign Powers over ethnical and religious minorities. The Polish nation has not forgoetten that
the dismemberment of Poland was the comsequence of the intervention of foreign Powers in
affaivs concerning her religious minorities, and this painful memory makes Poland fear externsl
interference in internal matters of State more than anything ..

The representatives of Poland must however firmly stipulale against any clausce of the
Treaty which would cause prejudice to the sovereignty of the Polish State, by imposing one-
-sided obligations concerning the essence aud form of the Polish Constitution and which would
submit for approval to the Council of the League of Nations the eventual modifications of the
said Constitution. ...

Whilst handing in the preseni answer to the scheme of the Treaty, the Polish Delegation
puinls out that in this matter, wherein the internal legislation of Poland is concerned, the Diet
and the Government of Poland are in the first place entitled to express their opinion ...%°

In counection with this memorandum Clemenceau addressed to Paderewski
a loug letter, which established itself as an important document in the history
of the development of international law. As veasons for the procedure of the
great Powers at the Conference, Clemenceau in this letter is clearly carrying
on the tradition of the Kuropean Concert. Here are the most important ex-
tracts from the point of view of this work:

Sir, On behalf of the Supreme Council of the Principal Allied and Associated
Powers, I have the honour to communicate to you herewith in its final form the text of the

4 Ibid. 59. 4 Ibid, 129—134,
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Treaty which, in accordance with Article 93 of the Treaty of Peace with Germany, Poland
will be asked to sign on the occasion of the confirmation of her recognition as an independent
State and of the transference to her of the territories included in the former German Empire
which are assigned to her by the said Treaty. ... The Council have since had the advantage
of the suggestions which you were good enough to convey to them in your memorandum
of June 16, and as the result of a study of these suggestious modifications have been in-
troduced in the text of the Treaty. ...

In formally communicating to you the final decision of the Principal Allied and Associated
Powers in this matter I should desire to take this opportunity of explaining in a more formal
manner than has hitherto been done the considerations by which the Principal Allied and
Associated Powers have been guided in dealing with the question.

1) In the first place, I would point out that this Treaty does not comstitute any fresh
departure. It has for long been the established procedure of the public law of Eurspe that
when a State is created, or even when large accessions of territory are made to an established
State, the joint and formal recognition by the Great Powers should be accompanied by the
requirement that such State should, in the form of a binding international convention, undertake
to comply with certain principles of government. This principle, for which there are numerous
other precedents, received the most explicit sanction when, at the last great assembly of
European Powers—the Congress of Berlin—the sovereignty and independence of Serbia, Mon-
tenegro, and Roumania were recognised. It is desirable to recall the words used on this oc-
casion by the British, French, Italian, and German Plenipotentiaries, as vecorded in the
Protocol of June 28, 1878:

“Lord Salisbury recognises the independence of Serbia, but is of the opinion that it would
be desirable to stipulate in the Principality the great principle of religous liberty”*,

Here Clemenceau quotes a whole extract from the protocols of the Con-
gress of Berlin of 1878. Further on he writes:

2) The Principal Allied and Associated Powers are of the opinion that they would be false
to the responsibility which rests upon them if on this occasion they departed from what has become
an established tradition. In this connection I must also recall to your consideration the fact
that it is to the endeavours and sacrifices of the Powers in whose name I am adressing you
that the Polish nation owes the recovery of its independence. It is by their decision that
Polish sovereignty is being re-established over the territories in question and that the inhabitants
of these territories are being incorporated in the Polish nation. It is on the support which
the resources of these Powers will afford to the League of Nations that for the future Poland
will to a large extent depend for the secure possession of these territories. There rests, there-
fore, upon these Powers an obligation, which they cannot evade, to secure in the most per-
manent and solemn form guarantees for certain essential rights which will afford to the inha-
bitants the necessary protection whatever changes may take place in the internal constitution
of the Polish State. ...

3) It is indeed true that the new Treaty differs in form from earlier conventions dealing
with similar matters ... Under the older system the guarantee for the execution of similar
provisions was vested in the Great Powers. Experience has shown that this was in practice
ineffective, and it was also open to the criticism that it might give to the Great Powers,
either individually or in ecombination, a right to interfere in the internal constitution of the
States affected which could be used for political purposes. Under the new system the guarantee
is entrusted to the League of Nations. The clauses dealing with this guarantee have been

47 TEMPERLEY V 432—433.



CREATION OF NEW ORDER 105

carefully drafted so as to make it clear that Pcland will not be 1 any way under the tute-
lage of those Powers who are signatories to the Treaty*s.

In further points Clemenceau again connects this to similar guarantees
given at other times to Greece, Holland, and other countries. Further on we
find some warm sentences on the theme of his happiness at the regaining
of independence by the Polish State, and finally he concludes his letter with
the following words:

The Treaty by which Poland solemnly declares before the world her determination to
maintain the principles of justice, liberty, and toleration, which were the guiding spirit of the
ancient Kingdom of Poland, and also receives in its most explicit and binding form the coufir-
mation of her restoration to the family of indenpendent nations, it will be signed by Poland
and by the Principal Allied and Associated Powers at the occasion of, and at the same time
as, the signature of the Treaty of Peace with Germany?.

As a result Poland was forced to sign a treaty, whose enactments, as we
know, were severe. This can be scen from the tone of the first article.

Article 1. Poland undertakes that the stipulations contained in Articles 2 to 8 of this
Chapter shall be recognised as fundamental laws, and that no law, regulation or official action
shall conflict or interfere with these stipulations, nor shall any law, regulation or official
action prevail over them?®.

In attempting a general characterization of the Paris Conference of 1919
we are forced 1o make a comparison with the Congress of Vienna®. Without
doubt the main actors at the Paris Conference themselves were under the
influence of such a comparison®?. It should be recognised that analogies bet-
ween these two conferences are already surprising at a first glance, in spite
of the fact that these two events ave divided by a century of the most re-
volutionary changes in all spheres.

Limiting ourselves to a comparison of these conferences from the point
of view of the position of great and small States, more exactly great and
small allies, it should be stated that this position was in the final balance
nearly identical. In both the preparation of the conference and its entire
direction remained in the hands of a few very great Powers, allies from the
period of war. In both cases they gave as justification for their position
the amount they had contributed towards victory. And in both cases the
rest of the countries were at most heard in a number of commissions, or
exceptionally by a directing group of the great Powers. In both cases the

18 TeEMPERLFY V 434—435; the author’s stress,

1 TeMPERLEY V 436—437.

%0 TEMPERLEY VY 439.

51 For instance SATOW in his first sentence on the Conference writes: “the Five great
Povers took over the exclusive direction of the debates just as at Vienna in 18157, Satow
IT 188; TEMPERLEY also saw an analogy between the two meetings. TEMPERLEY 1 248,

52 See below.
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great Powers rescrved for ithemselves aclual participation with a deciding
voice in all commissions. Not really essential in this light is that at Paris small
countries were parties to the treaty, while at Vienna they were only ad-
herents to it, because in both cases they had nearly no influence on the sub-
stance of the treaty.

In looking for the cssential differences in Lhe position of great and small
countries at both these meetings, we can find only onc, namely the placard
under which the debates took place. The slogans were different and the prin-
ciples were different, which werc the bases of the proceedings of Lhe Powers
and the bases of the new order. The Vienna dchates took place under the
placard of legitimism and the balance of power, and under the slogan of
nipping in the bud national freedom movements, democratic and progres-
stve ideas. The placard of the creators of the Peace of Versailles, whose spokes-
man was the representative of the Democrats, Wilson, was first of all the
casting away of the methods and ideals of the Congress of Vienna... Wilson
in his programme speeches condemned the principle of the balance of power,
secret diplomaecy, and secret treaties, putling in first place the slogan of self-
~determination and progress od small nations’. TEmMPERLEY, on the basis
of the famous fourtecn points of Wilson and numerous other speeches of his,
conlirmed that they expressed sixtcen principles which taken together, had
to be the foundation of a future peace. This included amongst other things:
the safeguarding of international law, independent definition of political de-
velopment and national policy, the sovereignty, autvnomy and equality of
Nations®.

Summarising, it should be confirmed thal at two greal counferences, ai
the Congress of Vienna and the Peace Conference of Paris, the role of the great
States comes down to the selfelected representation by a small group of great
Powers of the interests of Furope in 1815, and the intevests of the world
in 1919.

The Paris Conference, in spite of the casling away of the past by its
ideological leaders, continued the practice of the Luropean Comncert. Some of
the quoted documents lively remind us of the contents and tenor of the
protocols of the great congresses, especially the Congress of Berlin. This
conclusion is confirmed in the declaration, already quoted, of Clemenceau,
where we can find even a formal connection with the Concert®. As justi-

53 In his speech of the 11th February 1918 Wilson said among other things: “The method
of German Chancellor. is the method of the Congress of Vienna. We cannot and will not
return to that...” TEmpERLEY I 392. In his speech of the 27th September Wilson declared:
“The impartial justice meted out... must be a juslice that plays no favourites and knows
no standards but the equal rights of the several peoples concerned”. Ibid. I 400,

8 TemprrLey I 192—197,

% See above.
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fication for the undemocratic methods of the Paris Conference, we can only
give the argument that international society had not at its disposition, and
still has not any better way of arranging such an immense number of very
contenticus matters.

Tue DEBaTEs oF THE CoMMISSION OF THE LEAGUE or NaATIONS
AND THE Pact or THE LEAGUE

(A SynTHESIS OF TOE PRACTICE)

Even though the League of Nations was a creation cf the Paris Conference,
and even a prolongation of it®%, the debales on the creation of the League
and the final resolving of its structure merit separate discussion, because they
bring to a close a complete and important period in the development of
international society, and concern the position of great and small countries
embodying the synthesis of the practice of conferences and organs of the
19th century.

The debates of the Commission of the League of Nations were preceded
by a number of drafts prepared by governments of great Powers and small
States, and by statesmen. These drafts, with regard to their acknowledgement
of the place in the organization for great and small States, were very varied.

For instance, the common plan of the Scandanavian countries (Denmark,
Sweden, and Norway) foresaw the League as a continuation of the Hague
Conferences, whose aim would be the peaceful settlemenl of international
disputes®’. The Swiss plan demanded the maintenance of the equality of States,
foreseeing, however, a possibility of dividing the mandates in the Leagne
similarly as in the Helvetian Confederation, that is according to the numbers
of people?®,

The first plan “of Wilson also did not foresee any distinction with regard
to the great Powers. Whereas, the majority of British plans clearly hinted
at unity with the European Concert, giving the great Powers a monopoly
of the executive power in the League. Of the private drafts, the one of
General Smuts merits particular attention. It had the title The League of

% At the plenary session at which the Commission of the League of Nations was created
Wilson said: “Il nous faut donc créer quelque organisme chargé de parfaire 'oeuvre de la
Conférence.”. PV II 8. The delegate of Australia, declaring himself in favour of a division
of mandates before the creation of the League of Nation, put a rhetorical question to the
Council of Ten where he was as a member of the British delegation: “Was not the de facto
League of Nations already in existence in that room?” “No League of Nations could be su-
perior to the members of that Conference.” Miller 11 202.

57 PV I 240—245.

s PV II 255.
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Nations-—A Practical Suggestion. This contained a realistic analysis of the
problem, and had a great influence on Wilson®. Here is an extract of Smuts’
arguments, which presents us with the heart of the difficulty of the problem,
namely, the participation of the great Powers in the League from the point
of view of a representative of the great Powers:

We are, in the first place, called upon Lo decide what we mean by equality in the new
system. Will the United States of America count for as much and the same as Guatemala?
The question is crucial.

The league will include a few great Powers, a large number of medium or intermediate
States, and a very large number of small States. Jf in the councils of the league they are
all to count and vote as of equal value, the few Powers may be at the mercy of the great
majority of small States. Tt is quite certain that no Great Power will willingly run such
a risk by entering a league where all bave equal voting power. Will great Britain be pre-
pared to put her fleet at the mercy of a majority voie of all the other States who are members
of the league? The question need only be put to see what the answer must necessarily be.
The league is therefore in this dilemima, that if its votes have to be unanimous, the league
will be unworkable; and if they are decided by a majority, the Greal Powers will not enter
it; and yet if they keep out of it they wreck the whole scheme. Clearly neither unanimity
nor mere majority will do. Neither will it do to assess and assign different values to the
States who are members of the league. If Guatemala counts as one, what value shall be
given to the United States of America? Will it be 5, or 10, or 100, or 1000? Will the va-
luation proceed on the basis of wealth or population or territory? And if either of the two bases
is adopted, what about the Powers who have millions of barbarian subjects, or millions of
square miles of desert territory? On the basis of population China may be the most in-
fluential member of the league: on the basis of wealth the United States of America will
have the first place; whilst on the basis of territory the British Empire will easily rank first.
But clearly there is no good reason to be assigned in favor of any basis of valuation, and
the principle of values will not help us al all. We therefore proceed to look for some other
solution of our difficulty®e.

The draft of Sinuts itself foresaw the League of Nations as a permanent
Couference composed of two organs: the Assembly and the Council. The
function of the Assembly, in which all members of the League were to par-
ticipate, would be more concerned with the giving of advice than with re-
solutions. The proper work of the League would rest with the Council. The
members of the Council were to be the great Powers and two representatives
from medium and small Sates. In this system the great Powers were the
permanent members, and the rest were changed on a rotary system®.

The creation of the Commission for discussion of matters connecled with
the forming of the League of Nations was of fifteen members, that is two
from each of the grcat Powers, and one from each of five countries with
special interests. This was resolved upoen at a plenary session of the intro-
ductory Peace Conference on the 25th January 1919. The choice of the five

5 MriLeEr 1 34. 5 Mivrer II 39. o Tbid. 1I 40—41, 45,
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small couniries to this Commission was taken at a meeting of these coun-
iries. As a result, besides the great Powers, Brazil, China, Portugal, Serbia,
and Belgium were also represented on this Commission®?. These places were
contested amongst the small countries themselves. As Miller says:

The Small Powers were in a state of almost open revolt against the limited represen-
tation which was being accorded to them on various Commissions®s.

At the second session of the Commission three further members from among
smaller countries, namely Poland, Czechoslovakia, and Rumania were suc-
cessfully co-opted on to the Commission. This was due mainly to the re-
presentative of Belgium, who was helped by the representatives of Serbia
and China, and from the camp of the great Powers, by Léon Bourgeois,
a worthy veteran of the Hague Conferences, who endeavoured to transplant
the spirit of those conferences to the future League of Nations®,

The basis of discussion in the Commission was the Anglo-American plan,
the so-called “Hurst-Miller Draft”, which was imposed by the great Powers.
Besides this, French and Italian plans were admitied pro forma, bul these
never found their way to the table of debate®.

The Hurst-Miller Draft in Article 3 foresaw the creation of a body of de-
legutes of all members, and of a Council, to which would belong only the
great Powers, but to which Siates directly interested would be invited ad
hoe. This Article says:

Article 3.—The representatives of the States, members of the League directly affected
by matters wiihin the sphere of action of the League, will meet as an Executive Council
from time 1o time as occasion may require.

The United States of America, Great Britain, France, Italy, and Japan shall be deemed
to be directly affected by all matters within the sphere of action of the League. Invitations
will be sent to any Power whose interests are directly affected, and no decision taken at
ay meeting will be binding on a State which was not invited to be represented on the meeting.

Such meeting will be held at whatever place may be decided ou, or, failing any such
decision, ai the capital of the League, and any matter affecting the interests of the League,
ot telaling to matters within its sphere of action or likely to affect the peace of the world,
may be dealt with®s,

Around jusl this article raged the struggle between great and small coun-
tries. The representatives of the great Powers, in particular the original author
of this article, Lord Cecil, defended the plan, on the oiher hand the repre-
sentatives of small States carried on the struggle for their participation in
the Council of the League,

62 Myner II 229—230. & Miorer I 84.

¢ Mmrer I 143—144.

8 MrLer I 130, 132; ZimMERN 253.

8 Myrrer 11 232. This Article clearly reminds us of Acticle 4 of the Protocol of Aix-
-la-Chapelle, see above.
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The lack of any reserved places for small countries in the Council met
with violent criticism by the representatives of those States on the Commis-
sion. The arguments of Wilson and Cecil that effectiveness spoke for a Council
of small nurabers were met with rebufl. The Belgian, Hymans, expressed
his opinion ikat small countries would net accept the plan, and it was more
important that the Council should be trusted rather than attention be paid
to its effectiveness. A danger existed thal a small country would be in a
worse position than a great Power in any dispute. It was unknown who should
decide in the case of an invitation being sent to a party particularly inter-
ested®”. In another place the representative of Belgium directly reproached
the author of the article with: “What you propose is nothing clse than the Holy
Alliance %8,

In answer Lord Cecil replied that this charge was incorrect and he said:

The real security for the small nations must be the sense of justice of the large ones.
And as far for the possibility of a split between great and small, practically such a thing
will not occur. The question we have to solve is this, what kind of an Executive Council
will produce the most favorable impression and will facilitate the accepiance of the project
and facilitale its adoption by the greatest muinber of countries. Is the chance of injuring
the chances of the Leaguc greater if we have four for the smaller nations or two?%

In a more conciliatory tone was the speech of the Chinese representative.
He was not opposed to the permanent representation of the great Powers
in the Council, but, according to him, small countries should not be made
to  {eel that therc was a crevasse between them and the great Powers. It
was impossible to heed world opinion without listening to small countries?.

Next the representative of Brazil, Pesoa, characlerised the draft of Article 3
in the following way:

the five Great Powers would have permanent representalives on the Executive Council,
whereas the other Powers would be 1epresented on it ounly when their interests were directly
affected. But seeing that, in this case, the small Powers interested would nol be able to
take part in the deliberations — as being parties to the dispute — it followed that all decisions
would be taken by the Great Powers. The Council would be, therefore, not an organ of the

“League of Nations” but an organ of “Five Nations”, a kind of tribunal to which everyone
would be subject. .7

Other representatives of small States in the Commission also put forward
demands for suitable representation. They were supported in these demands
by the representatives of France and Italy. The representative of Great Britain
doubted, however, whether it was appropriate, and only under pressure from
the Commission did he agree to an adjournment of the discussions?.

The draft of Article 3 was changed, and foresaw this time the participation
of the representatives of secondary States in the Council. The efforis of small

57 Mrmter I 147, 88 Mrrrer 1 162, %9 Thid.
0 Thid, 151—152. UoMhrer Y257, " Ibid. 257—258.
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countries werc now directed to obtaining the highest number of their repre-
sentatives possible in the Council. At the second meeting the representative
of Belgium proposed that there should be five delegates of small States in
the Couneil, on the other hand the representative of Serbia, supported by
the representative of France, Bourgeois, limited this demand to four™.

Here are some of the most characteristic opinions which illustrate the
Lypical arguments of great and small States.

The representalive of France, Larnaud, criticised the division into great
and small States as “only a convenient form of expression for dealing with
a certain difference of fact”™. fe recognised the necessily of naming all the
five great allies to the League, because it was a necessary conclusion of the
war. “The matler”, as he himself expressed it, “is nol to be discussed in
the absiract or on the basis of sentiment; but a thing of cold fact; and the
fact is that the war was won by Great Britain, France, Japan, Italy and
the United States” He considered that “it is essential that the League be
formed around these effective Powers so that at its birth it shall carry with
it the influence and prestige of the nations that conquered Germany” 7.

The argument flor factual inequality was put forward by Léon Bourgeois,
president of the Commission, who, as it was mentioned above, tended to be
rather an advocate of small countries in the camp of the great. He confirmed
that the world was walching what the great Powers were doing, and that
is why they should be given a decisive majority in the Council. Although
“it ts not to be disputed that the influence of all the small nations when
tahen together, is great and imposing, yet as a matter of faci, their total po-
pulation and their total power [alls short of that of the five great Powers” 7,

More pointed in a definition of his position was Lord Ceeil, a supporter
of the monopoly of the great Powers. He said straight to the point:

I should advisc going slow on Lhe proposal Lo give Lhe small powers fom representatives,
(hur chief object is to make the League a snccess. The chiel need in making the League a suc-
™ ©
cess is the support of the Great Powers”7?7,

in this haggle by the represenialives of small Stales for suitable repre-
sentation in the Council it is possible to notice new elements: a readiness to
corapromise, and calling upon public opinion. We can see it especially in the
speech of the main advocate of small states, that of the Belgian representative:

The chief point is to impress the world by the fairness of the Covenant. The world of
right would be impressed by this suggested equality. In such a question, the dignity of
nations ... is alb slake. If the present 1atio (5 to 2) were adopted the world would say—
five to the great nations and iwo to Lo the small nations as a “beau geste” ... the equality...
would he preferable; hut he would be satisfied if small nations got four. What would the

" Mmier 11 259. " Mirner I 159. % Minrer I 159—160.
“© WMorer I 160—161. 7 Mineer T 161,
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world say if five naiions received a tolal of five delegates and twenty remaining nations
received a total of two7s.

At the end of the discussions a similar tone of realism and readiness to
compromise may be seen in the speech of the Brazilian delegate, Pesoa,
who said:

it was clear that the question could not be settled entirely by the rigorous principles
of law. The injunciion of political reasons must also be considered. But it was neither equi-

table nor just that nations which were not considered Great Powers should have a represen-
tation which did not amount even to one Delegate per continent?.

Finally it was agreed that there were to be four representatives of small
States on the Councii®,

The draft decided on was submitted next to two special sessions for dis-
cussion by neutral States. In these sessions there participated a sub-com-
mission composed of three representatives of great Powers, three of small
States, and thirteen from neutral countries. Nearly all the participants in
this sub-commission criticised as too low the participation of small States in
the Council®!. Interesting as a resumé of the discussions are the views given
to neutral Siates by Lord Robert Cecil and Venizelos (Greece). Lord Robert
Cecil gave the following explanation:

the original proposal did not allow for any representation of the smaller Powers on the
Executive Council. The nine representatives of the smaller Powers on the League of Nations
Commission protested, and the Commission agreed to add four smaller Powers to the Exe-
cutive Council. They had to think not only of ideal justice, but of creating an assembly
by which 1o ecarry out efficiently the great task assigned to the Executive Council®?.

Yenizelos on his side added that “.... the small Powers on the Commission
had had a hard fight about this article, and had concluded that four to
five was a fair proportion from the point of view of justice and efficiency....”3

The hard fight mentioned in this speech eventually gave small countries
the minimum representation among the great Powers that they had demanded.
At a preliminary glance, in comparison with the practice of the European
Concert, this appears to be a reinforcement of the positien of small Powers.
However, when we take into account the cost which they had to pay for
it, it was a defeat. The price was a formal renunciation of full equality,
which established an important precedent for the future®.

The principle of the equality of States was also completely passed over
in silence in the Pact of the League, Of all the plans for the Pact submitted
to the Commission only the Italian one foresaw any distinct confirmation of

78 Tbid. 160. " Thid. II 301. s Mrmrrer II 302.
81 Thid. I 620—645. 82 Minrer 1i 624. % Mricuer I 624, 8 See below.
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this principle in its fwst article®®, It was not, however, considered. This
P P ’ s

principle, under the name of “sovereign equality” was not guaranteed until
a quarter-century had passed—in the Charter of the United Nations®,

In the Commission of the League of Mations a motion for the insertion
of a similar principle, which also included equality of nationals, was made
by the representative of Japan on the occasion of discussion on the postulate
of equality of religion and freedom of confession. He proposed an additional
clause, which ran:

The equality of nations being a basic principle of the League of Nations, the High Con-
tracting Parties agree 1o accord as soon as possible, to all alien nationals of States members
of the League, equal and just treatment in every respect, making no distinctions, either in
law or fact, on account of their race or nationality®7.

A majority of the Commission, including erven the representatives of small
States, for instance Greece, received the motion unwillingly, proposing the
adjournment of the discassions®s.

The rcpresentaiive of Japan moved this question once again at the last
session of the Commission in a different, essential form. After a long speech,
in which he referred to the noble aims to which the League of Nations must
subseribe for all peoples he proposed an additional elause in the preamble of
the Pact of the League, in which it is stated that the Powers signing it will
accept the present constilution of the League, with the aim of laying a foun-
dation for international co-operation for securing internaiional peace aud
security. This clause said:—"by eandorsement of the principle of the equality
of Nations and the just treatment of their nationals”™?#,

And this time Lord Ceeil replied that he could not vote for this motion,
although personaliy he completely agreed with its intentions. In reply to this,
the second Japanese represeatative explained that all the proposed words
meant were that: “all the members of the League of Nations should be treated
with equality and justice™. He considered that the resolution was as important
as the already inserted decisions with regard to the inspection of the conditions
of work, public health, or renunciation of weapons. He drew the Commission’s
attention to the fact that Japanese opinion held much by these changes; it
might be for Japan an indication that the equality of the members of the
League was not recognized if these changes were rejected, and as a result
the new organisation would be very unpopular, which could even cause Japan’s
not jeining it?%,

8 “Every State is equal before the law. Inequalities of power cannot be invoked in justi-
fication of any act of commission or omission, or of any claim or pretension incopatible with
the respect due to the rights of others and with the fulfilment of international duties”. MILLER
11 246.

8 See below. 87 MirLEr IT 324, 8 Mimrer II 325.

8 Ibid. 389. %0 Mirrer 1T 387—390.
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The new Japanese plan was this time supported by all small Stales re-
presented on this Commission, and by France and Ttaly. The representative
of Ttaly, amongst others, expressed himself as follows: “The equality of nations
was a question which perhaps ought not to have been raised; but once
having been raised there was no other solution except that of adopting the
amendment” 9",

Curious was Lhe remark of one of the French delegates, who consoled

himself that the Japanese propusal referred to the preamble, “....

and preamble
ordinarily laid down broad declarations of principle which did nol impose
obligations so sirict as those subsequent articles”?.

On the conirary, Wilson; he saw that the insertion of such a resclution
into the preamble of the Pael would be a source of tronble, above all in
his own couniry. Tle confirmed the principle of the cquality of States, speaking
as follows:

The equality of nations was a fundamental prisciple of the lLeague of Nations. It was
the spirit of the Covenant to make a faithfel attempt to place all nations upon a footing of
equality, in the hope that the greater nations might aid the lesser in advantagous ways.
ot only did the Covenant recogunise the equality of States, but it laid down provisions for
defending this equality in case it should be threatened.

He was, however, opposed to the definite insertion of this principle into
the Pact®.

In the voting on the Japanese motion only eleven out of seventeen voted
for it, as a result the motion was not passed. The representative of Serbia
declared that he voted for the motion, because the amendment “laid down
a principle of international law, that of the equality of nations”®. Lord Cecil,
on the conirary, was rather of the opinion “that the Covenant should be silent
on these guestions of right”, because “silence would aveid much discussion” %,
and Wilson added that “no one could dream of interpreting the vole which
had just been taken as condemnation of the principle proposed by the Ja-
panese Delegation”*%,

In the end the Japanese proposal failed. In spite of the fact that it was
connected not only with what was considered the universally recognised
principle of the equality of States, but also with the delicate matter of
Japanese immigration, this discussion well characterizes the difficultics which
are met with when a principle is to be confirmed.

9 Jhid. 390. 92 Thid. 390.

9 Thid. 391. This principle is found in the iniroduction to the Charter of the United
Nations: “We the Peoples of the United Nations determined... to reaffirm faith... in the
equal rights of men and women and of nations large and small.,.” Comp. KeLSEN Law 50—52.

° MiLrer [I 392. % Jhid, % Ibid.
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Analysing the organizatien of the League of Nations resolved upon, it
should be stated that it was a conscious compromise in which the great
Powers established their leading role over international society, at the same
time giving a certain voice to the rest of the Stales without regard to their size.

In fact a properly and permanently organized conference, the League of
Nations constituted a combination of the closed conference (The Council of
the League) and the open conference (Assembly), putting it short, a com-
bination of the Congress of Berlin with the Second Hague Conference. That
there existed a conscicus compromise in the structure of the League was shown
clearly in the words of the main commentator on the Commission of the League
of Nations, Léon Bourgeois, before the plenum of the Paris Conference:

This organisation... is quite clear and quite simple. The International Council of Delegates
represents precisely the piinciple of the equality of States: all States alike are represented,
I mean all the Associated States, and each of them has bul one vole. The idea of equality
before the Law of Right thus expressed here is, therefore, realized in the clearest possible
manner in the organization of the international Ceumneil.

The Execuiive Committee has another task. In it is necessary to give a larger and even
a preponderant place to those who have the custody of great general interests; but consi-
derable room is likewise given to the small States. in deciding that the Great Powers should
have five votes and the small Powers four votes, our Commission showed its desire to respect
the interests of small States®?.

In the mutual relations of great and small States there appeared at last
a new element, which was of prime importance in meaning for international
society. This element was compromise by means of mutual concessions. The
unequal struggle which we have observed since the Congress of Vienna found
its epilogue in the discussions of the Commission of the League of Nations.
Its conclusion was a partial resignation on the part of the great Powers from
their monopoly of administering international affairs by the admission among
them of the representatives of small States, on the other hand, as we have
alrcady mentioned, there was a resignation by small States of their equality
of rights, through recognizing by treaty the greal Powers as leaders of inter-
national society. The great Powers yielded before the solidary pressure of small
countries and also that of world opinion, the small as always before material
force and weighty arguments, which this force had at its disposal. There is
no doubt, however, that the true victors were the great Powers.

This conclusion made the debates of the Pact of the League of Nations,
as also of the Pact itself, a resumption of the previous period, a formal-legal
synthesis of the practice of conferences at the beginning of the 20th century®,

9 MicteEr II 570. An additional privilege of a great Power in the Assembly was the
assigning of individual votes to the British dominions.

% The text of the appropriate articles of the Covenant of the League of Nations in the
Versailles Treaty:--“Article 3.—1. The Assembly shall consist of Representatives of the Members
of the League...—2. Al meeling> of the Assembly cach Member of the Leagne shall have one
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Tur Duearrcs or THF COMMITTEE OF JURISTS AND THE STATUTE
or tHE PrrMANENT COURT

(A SynreESTS 0F PRACTICE AND DOCTRINE)

As the debates of the Pact of the League of Nations together with the
Paci iselfl established a resumption of international practice with reference
to the problem of the vole of great and small States in international law,
so in twrn the debates of the Commiitee of Jurists for working out a draft
for the Statute of the Permanent Court of International Justice, because of
the persons participating, established in 1920 a very general sythesis of the
practice and doctrine on the examined problem.

According to Article 14 of the Pact of the League of Nations, the Council
of the League appointed a Committee composed of ten very eminent jurists,
scholors and lawyers, who were occupied with working out this statute. This
Commitiee was not a conference of States’ representalives, but a group of
independent experts. In practice, however, judging by the speeches, at least
some of the participants appeuared clearly to be the advocates of their own
countries®. In the Committee’s debates the fact that half its members were
snbjects of great Powers undoubtedly also had a certain influence.

Similarly as in the Commission of the League of Nations at the discussion
on the comaposition of the Council of the Leaguc, so also in the Committee
the problem of privileging the great Powers appeared most sharply in the
discussions on the composition of the future Court.

The president of the Committee had first voice on this question. He was
the eminent Belgian jurist, Baron Descamps, who was known for his parti-

vote, and may have not more than thiee representatitives.—Article 4.—1. The Coundil shall
consist of Representatives of the Principal Allied and Associated Powers, together with Re-
mesentatives of four other Members of the League. These four Members of the League shall
be selected by the Asscmbly from time to time in its discretion. Until the appointment of
the Representatives of the four Members of the League first selected by the Assembly, Repre-
sentatives of Belginm, Brazil, Spain, and Grece shall be members of the Council.—2. Witk ihe
approval of the majority of the Assembly, the Council may name additional Members of the
League whese Representatives shall always be members of the Council, the Council with like
appioval may increase the number of Members of the League to be selected by the Assembly
for representation on the Council. . .—5. Any Member of the League not represented on the
Council shall be invited to send a Representative to sit as a member at any meeling of the
Council dwing the consideration of matters specially affecting the inteiests of that Member
of the League.—6. At meetings of the Council, cach Member of the League represented on
the Couneil shail have one vote, and may have not more than one Representative”. See
Mrares £1 723—724.

9 K. G. Lord Phillimore clearly referred to himsell as the delegate of Great Britain, a ve-
mark which when pointed out he later had 1o correct. Commuttee 125,

100 G, J. 1920/4, 123.
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cipation in the first Hague Conference. In his speech which opened the discussion
on the theme of participation of States in the future Court, he came to the
conclusion that owing to a divergence of opinion it was difficult to cstablisk
for this purpose a universal system10,

He considered it as necessary that all countries should participate to some
extent in the choice of judges “but an attempt must be madc to recencile
the principle of juridical equality of States with certain guarantees which should
be given to the great Powers” 9%, In another place Baron Descamps plainly
confirmed:

the principle of equality of States, adopted as a basis, must be reconcled with the ne-
ce~sity of giving the Great Powers representation on the Courtl®,

As a convenient way out he proposed “ro assure the represcutation of
Lhe great legal systems on the court” which according to him” invelved nothing
contrary to the legal equality of States, but secured the end which the great
nations wish to attain’10%

After the opening of the discussion under the heading of the necessity of
rompromise, speeches werc made by the rest of the participanis of the Com-
mittee 105,

The strongest supporter of bestowing privileges on the great Powers was
Minochio Adatci, the Japanese envoy at Brussels. To begin with he considered
that general opinion was in favour of the adeption of the principle of equality
amongst States. According to him, however, this principle has long been re-
cognised, but is often more apparent (fictif) than real. The viability of the
Court must be primarily considered. In the opinion of M. Adatci, “this vital
question must be treated from the standpoint of sociclogical rather than for-
malistic jurisprudence”. According to strict law, the rights of Monaco are
equal to those of the United States. But “would such a solution of the problem
satisfy the public sense of justice ?”—questioned M. Adatci. According to
him the real basis of world peace was the co-existence of the Principal Powers
and the other States. From all points of view: population, territory, wealth,
trade and commerce, finance, history, race, systems of civilisation and juris-
prudence, vital interests, regional interests etc., in brief with regard to every
human activity, it was imperative that the named powers be represented on
the Court in process of formation. Adatei was decidedly of the opinion that
the possible exclusion from the Court of one or more persons representing

101 Committee 45. 102 Thid. 28. 103 Thid, 131,

to¢ Tbid. 111. This final solution was found in Article 9 of the Statute of the Permanent
Court of International Justice, see below. This proposition further came from the second Hague
Conference.

105 For the sake of clarity the opinions of individual members of the Committee, which
were scattered, have been put together.
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the named Powers would render the Court impracticable. “Why not admit
it frankly, without ambiguity ?"—asked Adatci. “Here all must possess the
juridical courage and a sense of realities, lacking of which it will be impossible
to create a living judicial organisation”. In the opinion of M. Adatci, although
the nationality of judges in the discharge of their duties may be disregarded
it is necessary to consider the intuitive sensibilities of peoples, a delicate quality,
violent and irresistible” %%, In another place in the discussion Adatci directly
expressed the opinion that “an institution based on the juridical equality of
States is not practicable” 107,

No less realistic also were the English speaking members of the Committee.
Lord Phillimore, the well known English expert in international law, con-
firmed that above all “the Court must have behind it a material force to ensure
the execution of its decisions” and therefore “the Court must be so constructed
that in includes representatives of the Great Powers”. If the Court did not
include representatives of these among its members, it would, in the opinion
of Lord Phillimore, lack “backbone”98,  Further Lord Phillivnore asks in

rather a demagogic way:

{s it possible to conceive the peoples of the Great Powers consenting 1o have their country
submit to the judgement of a Court on which they are not represented?10°

Personally he feared that “the ordinary Englishman would not be at all
satisfied with a Court on which his country was not represented” 9,

Pointing out the relativity of the term “Great Power” Phillimore not
without reason drew attention to the fact that “if the United States did not
form one single Government, they would have more than 40 votes, whereas
now they have only a single one; and on the other hand, the Austro-Hun-
garian Monarchy, which formerly had only onc vote, now has three after
the division into three separate States™'!,

Phillimore also drew upon precedents of the recognition of the imequality
of States in international law, amongsi others the League of Nations where
Great Britain had six votes for the individual members of her Union, and the
Postal Convention, which foresaw an unequal number of votes for individual
members of the Union!'2,

His opinion against the prelensions of small States for equality in the Court
Lord Phillimore summarised in Lthe following way:

the Counit musi have bebind it material force. It will have this force only if it includes
tepresentatives of the Greal Powers; otheiwise the new Comt will have no more authority

106 Commuttee 28—29. 107 Ihid. 120. 103 Thid. 105.
109 Thid. 110 Thid. 1 Thid, 106.
12 Thid. The voles of postal administrations, colonies and dominions, are referred to.
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than the Permanent Court of Arbitration. It is true that the latter on several occasions has
avoided small wars, but it was unable to prevent the Great War.

It was possible to give to the small Powers all kinds of formal satisfaction and to make
all kinds of concessions to them which do not touch the heart of the problem, but the prin-
ciple on which the claims of the small Powers are based could not be admitted” 3,

Elihu Root, the former Secretary of State of the United States, famous
for his declaration in favour of the principle of the equality of States at the
Pan-American Conferences''?, saw the difficulty of the problem in “the conflict
between the principle of the equality of States and the Great Powers’ fear
of finding themselves having to submit to the judgement of the Court in which
the majority of the members were representatives of small States” ™. He
agreed in fact that “the equality of States is the foundation of justice between
nations”, he considered, however, that the great groupings of population
have more active interests dependent on the decisions of the Court than the
smaller ones. Judicial equality of States* does not coincide with the inequality
of practical interests which depend upon the whole national life of ihe peoples” 116,

According to Root the problem which the Committee had to solve was
to conciliate the two points of view. He pointed out that this kind of conflict
also had a place within individual countries, for instance betwcen the small
and large States within the United States. There the problem was solved
by creating two chambers, the composition of one based on the principle of
the equality of States and the other on the population, without regard to the
sovereign States in which the citizens resided. In the case of the Court, Root
supposed that it would be pessible to find a solution by articulating the new
organization with the political organization of the League. In concrete terms
Root proposed “to vest the power of election of judges both in the Assembly
and in the Council” 7,

In another place questioning whether the principle of the equality of States
comes into play with regard to the clection of judges, Root gave his interpre-
tation of this principle:

the principle (of equality) only meant that Staies are equal in so far as they have the
sovereign right to control their actions without having to account for them to others. This
night applied especially, to the faculty of accepting or refusing the proposals to be made by
the Commitlee ... To appoint judges who are to have the right to make decisions limiting
sovereign tights of Stales must have another source — the mutual consent of States ...Whet-
her such consent can be given ... we musl not consider only the equality of States''s.

Confirming that the division into great and small States always existed
Root came to the conclusion that in fact in the Court the great Powers would
be injured, because the Court was to dominate the great Powers and protect

H3 1bid. U See above. 62. t5 fbid, 108,
18 Thid. 17 Ibid. 109. 118 Thid, 133.
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the small ones. Heace, the formation of the Court based on absolute equality
of States “would put the great Powers at the mercy of those States which
give little and receive much”11,

Finally the last argument of Boot against the maintenance of the equality
of States in the Court seems rather demagogic, and even paradoxical, because
he opposes the equality of States to the postulate of the equality of citizens
in democracies. He considered that these ciiizens would always hold the
view that each of their votes carries as much weight as the vote of any citizen
of ancther country. It would be impossible, therefore, “to put forward a plan
in which, for instance, the hundred million inhabitants of the United States
would have to consent to have their sovereign rights limited by a Court on
which the votie of half million inhabitants of Honduras might decide a case
against the United States™ 0,

The members of the Committee in defense of the principle of the equality
of States were en the whole from small countries. Among the exceptions seemed
to belong Ricci-Busatti, legal adviser to the Italian winistry of foreign affairs.
According to him:

the equality between states did not exist m fact, but on the other hand it was impos-
sible to deny that they were all equal in law, and it was necessary Lo maintain this principle.
Existing inequality would bave automatically the influence to which it was entitled; the
influence of the different countries on the creation and activities of the Court would be pro-
portional, quite naturally, to the relative importance of each one, exactly the same as in
each country social inequality played its role quite independently of the equality of all before
the law?®L,

Ricci-Busatti pointed out the differences which existed between legal,
political, and administrative organizations. “All organizations of this nature
should take into consideration the weight of the different interests at stake,
and adapt themselves to the situation as much as possible”. He brought to
mind that Holland claimed with all reason that it be considered as a great
Power in regard to the questions of Communication and transit, and Belgium—
in the case of the questions of labour. Bicci-Busatti was, however, of the
opinion that “in the administration of justice in eventual cases, great or small
Powers did not exist: the interest of all is the same”1?2, Later on, however,
under the influence of the discussion he changed his opinion and came to the
conclusion that the use of the equality of States as a basis was “slightly
utopian” 13,

The only one true exception was a subject of the great Powers, Lapradelle,
professor of law at the University of Paris, hence a representative of the
doctrine. He stood decidedly in defence of the principle of the equality of

119 Thid. 134. 120 Yhid. 121 Thid. 107. 122 Jbid. 107—108.
123 Thid, 360.
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States. Pointing out the essential difference between legal and political points
of view he thought that “in the domain of law the States are equal, and the
equality of States with regard to the nomination of judges is nothing but the
necessary consequence of this principle” 2,

Arguing against the thesis of Adatci that the Court should be based on
sirength, Lapradelle was content to take conscience and moral force as his
criterion. “If this was adopted, the principle of equality would be saved.
Two States coming before the Court would always feel that they were on ex-
actly the same footing hefore Justice™?!25,

In reply to the arguments of Root, Lapradelle considered that we should
not utilize an abstract idea of sovereignty. In his point of view “one must
consider public opinion on this subject”. According to it the principle of equality
was at stake in the comnstitution of the Court; this was seen in 1907. La-
pradelle agreed that the principle of inequality had been, to a ceriain extent,
recognized in the composition of the Council. The Council was, however, the
executive body of the League, and the execution of decisions fcll to the
great States; they must, therefore, in Lapradelle’s opinion, have the right
to take part permanently in the decisions which might require a certain
coercion. The Court was a deliberative body, therefore, Lapradelle thought,
that there was no reason 10 deviate from the ordinary conception of equality 28,

Altamira, professor of the Faculty of Law of the University of Madrid,
hence also a representative of the doctrine, expressed the view that “no political
questions are outside the scope of jusiice” and that “from the juridical point
of view the method of nomination of judges is direcily copnected with the
principle of equality of States”. Altamira also called upon the resolution of
the Conference of the League of Nations Associations held in December 1919:

In the organisation of the International Court of Justice, it should be stipulated that the
Court should not include more than one judge of any one nationality. In the clection of
judges, the principle of equality of States shall be respected?’,

A decided defender of equal rights was also Hagerup, Minister plenipo-
tentiary of Norway at Stockholm. The principle of the equality of Siates
is, in his opinion, “the Magna Charta of the smaller States”. Hagerup is
convinced that the smaller States would not agree to the introduction of an
element of inequality into the scheme for the Court, as in 1907128,

Also Loder, Member of the Supreme Court of the Netherlands, agreed
with the opinion of Lapradelle, and expressed satisfaction that many of the
members of the Committee declared themselves in favour of the principle
of the equality of States'®?,

12¢ Tbid. 104. 125 Ibid. 122. 12 Thid, 147—148.
127 Thid. 102, 116. 128 Thid. 103. 129 Ibid. 124.
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Last of the subjects of States not belonging to the great Powers to add
his voice was the former Brazilian delegate to the Paris Conference, Fernandes.
He argued against the propesitions of Adatei, thai the Court without the re-
presentation of the great Powers “would necessarily be impracticable”. He
recoguized that it is desirable that the plan for the organization of the Court
should give to the Great Powers a guarantee of the impartiality, the indepen-
dence, and the ability of the judges, but “not because they are the Great
Powers, according to the regretiable terminology intreduced in diplomatic
language, but because in a given case their responsibility and their interests
are more deeply affected”. Fernandes, however, thought that by sacrificing
without consideration the principle of legal equality of States the Court would
be even less practicable because the majority of Members of the League of
Nations are immutably opposed to any rule involving disregard for this prin-
ciple. The only single way, however, is the “frank application of the prin-
ciple of the equality of all sovereign States” 130,

Fernandes declared himself in favour of the Root-Phillimore plan, which
foresaw the choice of judges being made at the same time by the Council and
the Assembly of the League. According to him, however, it is certain that
the great Powers would have their subjects among the 15 judges elected,
because “the other States which are unjustly underrated have cnough political
sense”. The trouble with this plan is that it gives a double vote to States re-
presented both in the Council and in the Assembly, through which, according
to Fernandes “a flagrant wrong is done to the principle of equality”!3!, In
order to avoid this, Fernandes, not without irony, proposed certain evasive
measures :

If the intervention of the Council had no other object than Lo ensmie to the Great Powers
an effective control over the organisation of the Couit, the same 1esull might be reached by
vesting the election in the Assembly alone, and by msisting on a sufficiently large majority...” 3

With this the discussions on the subjcct of the composition and the means
of electing judges concluded. Their course finally set off the difficulty of
finding a way out of a still present dilemma: equality in the theory of inter-
national law, on which small States put their hopes, and inequality in practice
which justified exceptional privileges for the great Powers.

This time a compromise was reached relatively easily, because both sides,
i. e. the defenders of equality and the adherents of privileges for the great
Powers, having fresh in their mind the fiasco of 1907 and the precedent of
the Pact of the League of Nations, knew that without mutual give and take
the Court would never be created. Thesc mutual concessicns, as with the

130 Thid. 365—366.
131 Thid. 368. Brazil was represented in the Council of the Leacue.
W2 Tbid.
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Pact of the League, were not, however, equal. The essence of the compromise
was the effective introduction of privileges for the great Powers in the Court
with the maintenance of certain minimum appearances in the Statute. The
maintenance of these appearances was in fact the only success gained by the
defenders of the equality of States in connection with the Court.

In the statute of the Court a permanent place for the great Powers was
thus guaranteed even doubly against all events by the introduction of a re-
gulation whereby a candidate had to receive a majority in the Assembly and
Council of the League and by the reservation included in Article 9:

At every election, the electors shall bear in mind that not only should all the peisons
appointed as members of the Court possess the gualifications requived, but the whole body
also should represent the main forms of civilisation and the principal legal systems of the
world 13,

The first method was introduced relatively openly, because it was con-
firmed in the report of the Commitiee that the aim of the double vote was
10 guarantee a permanent place in the Court to the great Powers. It was also
mentioned that because of strong opposition to the recognition of a permanent
place for the great Powers, it had become necessary to find a system of assuring
this place by agreement with other States. This method provided a suitable
method of selection. The report said:

It therefore became necessary to find a system which would almost certainly ensure that
the great Powers would be represented by judges, with the free conseni of the other Powers,
as their great civilising influence and juridical progress entitle them to be, cven though no
weight were attached to the fact that it would be greatly to the interest of the Court to
include them on the Bench, to increase respect for its sentences, which could not be put
into execution without the all-important support of their military, economic and financial
powers. The system of election of the judges was the only practical one™ 3.

Further it was stated that just as the structure of the League of Nations
gave a guarantee to the great Powers against a coalition of small States, so
also the election in the Council and in the Assembly gave them a guarantce
that only those judges would be chosen who had the confidence of great and
small States?%s,

The second guarantee was in Article 9, just quoted, whose history, as we
have mentioned, goes back to the second Hague Conference, and which was in
fact an introduction to the statute of the evasion suggesied by the president,
Baron Descamps, at the beginning of the discussion. Descamps said at thatl
point:

it would be necessary to assure the repiesentation of the great legal systems on the Court.

That involved nothing contrary to the legal equality of States but secured the ends which
the great nations wished to attaini®,

133 Thid. 710-—711. 1 Thid. 700, 15 find, 700—701.
6 Ihid, 111; see above.
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From this speech, as also {rom the whole course of Lthe discussion, it appears
that the only true aim of this article was the guaranteeing to the great Powers
permanent seats. For instance, Lord Phillimore, as he himself expressed it,
“did not attach much impoitance” to this article, he was interested, however,
in whether it guaranteed a permancnt place to the great Powers'3’. The pre-
sident, Descamps, the day before the voting on Article 9 replied to Lord Phil-
limore that the clause which he had proposed with reference to the represen-
tation of civilizations and legal systems “would ensure in so far as was humanly
possible the desired result; that is to say the representation of the great
Powers” 138, In the arguments over this article in the reports there is no mention,
however, of the true intentions of the sponsor, or that in a literal semse it
was even unintelligible to some members of the Commiiiee??,

This was the solution to the dilemma “equality, or inequality” by a Com-
mittee of the most prominent jurists, scholars and lawyers, on the question
of an organ of international jusiice. The essential element of this solution,
we should clearly state, was the conscious introduction of a divergence into
the actual and formal countents of the statute, with the airo of secretly intro-
ducing inequality.

More important {rom the point of view of this work is the confirmation
that the arguments, and in gereral the whole discussion, on the creation of
this institution, which was clearly a legal one, did not differ in any essentials
concerning the position of the great Powers from the discussion at the Paris
Confercnce on the creation of the League.

The interpretation of the principle of the equality of States as was given
by the Committee in its report is also interesling. Root’s opinion was quoted
in it, according to whom the posiulaie of the equality of States Emited itself
from a legal point of view to the principle of non-intervention or equal sof
vereignty. Allegedly only psychological consideralions, namely public opinion-
saw in the demands for a permaunent judge for the great Powers a violation o,
the principle of the equality of States. The Commiltee’s report stated:

Does not equality of States simply mean that no State may interfere in the internal affais
of another, thereby infringing ils scvereign vights? Gianted thal all States are soveveign States,
ate they not made equal by this very fact, no matter what their extent of their influence may
actually be, from a political point of view, upon the comunon interests of mankind? It may
well be that this standpoint, which was taken up by one member of the committee, is legally
strictly correct, however, from a psychological point of view, in the public opinion of wvarious
countries, the fact that a certain number of Stales claimed a permanent judge, on the grouvuad
of their position as great Powers, would be opposed to the principle of equality4°.

137 Ibid. 371.

138 Thid. 371; ef. 111, 129, 132, 356, 366, 391.

139 Ibid. 709—710, 363, 365; cf. Annuaire de I'Institut de Droit Inteinational, 1952/11
et 1954/L

140 Thid, 700; cf. 133; see above.
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This opinion covered exactly the prevailing doctrine at ithe end of the
19th century, whose distinct tendency, as has been shown, was the scaling
down of the principle of equality into equal sovereignty or equal legal pro-
tection, namely equality before the law, and not equality of rights. In par-
ticular, this principle, in such an interpretation, did not embrace a right to
equal participation in common organs.

At the debates of the Committee, there came aboul in this way an encounter
between doctrine and practice. {t was not, however, a half way meeting.
As always, so on this occasion, the doctrine had Lo adjust itsell to life.

SUMMARY

The Paris Conference of 1919, confirming and consolidating the leading
position of the great Powers, which siretched back to the first years of the
previous century, marked the close of an imporiant stage in the developraent
of relations and internaiional law.

In particular the debates over the creation of the League of Nations and
the Pact itself presented a synthesis of the practice of the confevences in ihe
previous century. The essence of this synthesis was the combination of the
open conference (Lhe Assembly of the League) with the clesed one (the Council).
However, as in the past, ithe main responsibility for most important matters
was in the hands of the Council, corresponding to the closed conference,
where the great Powers had a decisive voice. The organization and course
of ihe Paris Conference, in spite of essential differences, irrefutably associates
it with the Ceongress of Vienna, and the otganization of the Council of the
League was a lively reminder of the organization of the Pentarchy as foreseen
in the Protocol of Aix-la-Chapelle in 1818.

In their turn the debates of the Committee of Jurists on the ereation of
a Permanent Court of lniernational Juastice, and the statute itself, provide
a ready synthesis of the opinions of practice and doctrine. And similarly as
with the League of Nations, arguments from sirength triumphed—because
the compromise that was arrived at was a simple evasion which guaranteed
the great Powers a privileged position in the Court, keeping up only a pre-
tence of equality. The representatives of the doctrine also had to yield from
their irreconcilable position and to agree to the limitation of the contents of
the piinciple of the equality of States to that of equal protection,

It should be stressed that the struggle which took place between great
and small States for participation in a political organization, as was the League
of Nations, and in institutions that were clearly legal, as was the organ of
iniernational justice, had in fact a similar course. It is one further argument
against the possibility of a clear cut demarcation in practice between politics
and law.



CONCLUSION

The extract here presenicd of the main points of the practice of conferences
and the doctrine of internalional law has shown, that from beginning of the
anti-Napoleonic coalition a group of great Powers, which was continually
changing in its composition, exercised an actual hegemony over the remainder
of European States, and following this, over the world.

For their superior position, the great Powers put forward various arguments.
Most frequently they called upon their contribution to victory over the common
enemy, upon treaties unilaterally imposed by themselves, or simply upon their
power, with which, according to them, were connected the duties and respon-
stbility for the maintenance of peace with regard to the remainder of States.
At least from the Congress of Paris of 1856 the great Powers looked upon their
leading function as established in common law, to which they gave expression
not only in the declarations of their representatives, but also in formal acts
of international law.

Small States, from necessity, silently acquiesced in this state of aflairs,
or limited Lhemselves io a protest in the name of the principle of the equality
of States. Their position grew stronger from the second half of the 19th cen-
tury onwards, because of the spread of revolutionary movements and the
violent growth of the interdependence of States as a result of technical and
scientific developments. From this time many spheres of international life
became regulated from common necessity, and on the principle of equality
for great and small States at open conferences. These were not concerned,
however, with the most vital matters. In spite of the fact that the struggle
of small States for full equal rights became sharper, the deciding voice in these
matters rested with the great Powers. An important fact was some examples
of small States resigning their rights to absolute cquality, where the objective
measurable criteria of the division of States spoke in favour of it.

The period examined with regard to the practice ends with the creation
of the League of Nations, which established a formal legal synthesis of this
practice for the year 1920. The essence of this synthesis was compromise,
in which, however, the great Powers maintained a decided superiority, because
they obtained formal acceptance of their leading role in iniernational society

[126]
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for the relatively insignificant price of the admission also Lo the discussion
of the represeniatives of smaller Siates. The latter, however, in return for
this privilege of doubtful value had to renounce full equal rights, for which
they had fought so obstinately up to this lime.

The doctrine of international law stood at first on the basis of the classic
principle of the equality of States, which drew its sources from the naturalism
of the 17th and 18th centuries. It denied the actual hegemony of the great
Powers any legality. However, the more this superiority became consolidated,
the move it was forced to a gradual revision of its irreconcilable position,
which, apart from a few radical opinions, did not appear in the recognition
of the hegemony of the great Powers directly, but only in the limitation of
the principle of equality of States under the slogan of bringing the law nearer
to life. They are no longer speaking of the absolute equality of States, but
rather of cquality before the law, by which scholars understand first of all
legal protection, equal independence or just the obligatory force of the law
for all. It should be noted that establishing the contents of the idea of the
principle of the equality of States in all periods is unusually difficuit, because
a majority of scholars have never been precise what they understand by it,
or have defined it only in various indistinet ways. From the end of this period
ontwards, under the influence of the difficulty of the creation of international
organizations, appeared the allempts to scientifically establish ihe ouatlines
of the principle of the equality of States, with consideration of the necessities
of international practice. Here we should mention the opinions of LaAwrENCE,
Huser, and above all Dicrinson.

The most general synthesis of the practice and opinions of the doctrine
of the year 1920 was given in the debates on the statute and in the Statute
itsell of the Permanent Court of International Justice. And here, in the organ
of justice, i. e., in a clearly legal institution as was the Court, it was necessary
Lo recognize ihe privileges of the grcat Powers by an assurance to them of
permanent judges, keeping up solely certain pretences. The representatives
of the doctrine sitting in the Committee on their side resigned from the defence
of equal rights of States, agreeing to the insertion into the Report of the Com-
wmittee of such an interpretation of the principle of equality as reduced it
io meaning equal proiection against intervention in internal matters, in other
words, equal sovereignty.

The principle thus understood found its confirmation by treaty twenty-
-five years later in the Charter of the United Nations. All States were assured
by it as members of the Organization of the rights of equality, however not
complete but limited equality, under the name of “sovereign equality”, which
according to its indistinct interpretation adopted by the first Committee of
the first Commission of the Conference at San Francisco meant that States
are “juridically equal”, that each of tliem enjoys the right inherent in full so-
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vereignty, that their personality, territorial integrity and political indepen-
dence are respecied and that the states should comply faithfully with their
international duties and obligations'.

GoopricH and HaMBRO in their commentary on the Charter of the United
Nations distincily confirm: “It is ... quite clear that the sovereign equality
of the Member States does not mean that they are absolutely sovereign or
absolutely equal”?. Against understanding sovereign equality as absolute equ-
ality of rights there arose decidedly also Soviet practice and doctrine, which
argued that such equality would be contradictory to real equality®. We sho-
uld note the fact that in support of this view KosaewNikow in his article
of 1954, devoted to sovereign equality, called upon not only the declarations
of Soviet statesmen, but also on the opinion of GBABAR of 19124,

The privileging of the great Powers in the Charter of the United Nations
is also only an extension of the competence and privileges accorded 1o them
in the Covenant of the League of Nations as a result of the experience of
the stormy practice of the League, the cataclysm of the second world war and
the role that the great Powers played daring this period. At the San Fran-
cisco Conference small States not only did not have a tendency towards ab-
olishing the formal privileges of the great Powers granted to them at the League,
but on the contrary, they agreed to the reinforcement of the position of those
Powers in the Organization, and ihas they deepened even further the formal
inequality among States®.

The process of crystallization therefore of today’s legal structure of the society
of States, whose essential characteristic is the acknowledgement of the leading
role or the great Powers and for the remainder of the States only a limited
sovereign equality, was already formed first of all in the period examined in
this work, which concludes with the creation of the League of Nations and
the Permanent Court of International Justice.

The lasting contribution of this period to the solution in practice of this
hard problem of the co-existence of great and small States was the manifest

1 The Corumittee voled to use the terminology “sovereign equality” on the assumption
that it includes the following elements:—(1) that States are juridically equal, (2) that each
State enjoys the right inherent in full sovereignty, (3) that the personality of the State is
re-pected, as well as ils terrilorial integrity and political independence, (4) that the State
should, under international order, comply faithfully with its international duties and obli-
gations. UNCIO VI 397—398.

? GoopricH and Hamsro 65, cf. also KeLsen 50—52.

3 KosHEwNIkOow passim; cf. Krylov 453—4.

t KosHEWNIKOW 58--59; see above p. 90.

5 UNCIO, particularly XI 106—112, 117—133. The statute of the International Court
of Justice, which was only very slightly changed from the statuie of the Permanent Court,
was added to the Charter of the United Nations.
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and formal recognition of inequality in the Covenant of the League and the suc-
cessful attemptis at a classification of States with the help of objective eriteria
in some of the administrative organizations.

The lasting gain in the doctrine of this period were the attempts at re-
cognizing and adjusting to the needs of practice the contents of the principle
of the equality of States, especially the demareation in it of two different po-
stulates: one essential for international legislation, as also for all systems of
law, the postulate of equality before the law, consisting above all in its equal
binding force for all States and equal sovereignty, and second, an unneces-
sary and even injurious, especially for the development of international
organizations, postulate of equality of rights and obligations without re-
gard to the evident and essential differences which exist between States.

Prace Wr T N — A, 72
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