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INTRODUCTION 

OBJECT AND SCOPE OF THE STUDY 

The problems of custom lU lUternatlOnal law, as lU law lU general, 
mclude some of the oldest and most dIfficult TheIr dIfficulty lIes lU the 
llltangIbleness of custom, m the numerous factors commg mto play, m 
the great number of vanous VIews, spIead over the centunes, and lU the 
resuJtmg ambIgUlty of the terms lUvolved. Consequent on tIus IS the 
fact that mte111atlOnal custom and customary law raIse the greatest number 
of doubts and controvelsIes 1 HUDSON, the late emment expert m the 
problems of the Inte111atlOnal COUlt of JustIce, stated that even the au
thors of ArtIcle 38 of the Statute of the InternatlOnal Court of JustIce 
and of Article 24 of the Statute of the Uruted NatIOns InternatIOnal Law 
CommIssIOn "had no very clear Idea as to what constltuted mte111atlOnal 
custom "2 

In the muruclpallaw of many countnes, as modern legIslatIOn IS belUg 
developed, customary law IS entIrely loosmg ItS slgruficance It IS otherwIse 
111 lUternatIOnal law Notwlthstandmg the rapid development of that law 

lOne mIght mentlOn here the well known statement by Professor BASDEVANT, 
WhICh has m no way lost Its vahdlty Les Idees des Jurlstes sur les caracteres de la coutu
me n'ont attemt m a l'u111te 111 a la c1arte " Jules BASDEVANT, 'Regles generales du drOIt 
de la paIX " Reeuell des CoU/s de I'Aeaden1le de dlOlt mternatlOnal (further cIted as RCAD!), 
v 58 (1936-IV), p 508 Plofessor Charles de VrSSCHER wrote m 1955 'En fait, le phe
nomene coutmmer en droIt mternatlOnal est encore peut explore, ses cnteres dlVIsent 
les auteurs, ses apphcatlOns, en blen des domames, suscltent des controverses entre gou
vernements Charles de VrsscHER, 'Coutume et tralte en drOIt mternatlOnal publIc , 
ReVile genetale de dlou mtell1aflOnal publze, 1955, No 3, P 355 

2 Yearbook of the Infell1atlOl1al Law CommIssIOn (further CIted as YILC), 1950, 
v I, p 6 
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by way of treaties, there are still numerous branches of international life 
Tegulated by customary law and, still more important, new rules of that 
law are arising. 

Premature it seems is the recently expressed opinion that, as a lesult 
of the accelerated tempo and growing complexity of international life, 
customary law is rapidly loo sing its importance. 3 Customary law being 
most elastic and best adaptable to new conditions and needs is evolving 
with the evolution of all international life. The enormous growth of con
tacts between States, especially as a result of the multiplication of inter
national organizations, creates a new demand for customary rules, mainly 
in those fields, where, for various reasons, the conclusion of treaties is 
difficult.4 Problems of international customary law are, therefore, still 
highly topical, deserving analysis, especially in the light of the essential 
changes which have taken place in the political structure of the world in 
the last few decades.s 

The object of the present study is to ascertain what conception of 
international custom might be recognized as generally accepted in the 
judicial life of our present international society, taking into account the 
fact that that society is composed of more than a hundred and ten States 
many of them differing fundamentally from others as to their social and 
economic systems, cultural heritage, and conditions of development. 

As the field of research have been chosen the universally accepted rules 
of international law (above all the provisions of the United Nations 
Charter), the most representative practice, to which the jurisprudence 

3 See for instance Charles de VISSCHER, 'Tours general de principes de droit inter
national public", RCAD!, v. 86 (1954-II), p. 475. 

4 "Among the virtues of customary law should be included its elasticity. Being 
the direct outcome of needs, without strict definition, it is very malleable and adapts 
itself easily to new circumstances". Stanislaw HUBERT, Prawo narod6w, Wroclaw 1949, 
v. I, p. 208. 

5 Rightly, then, Professor TUNKIN stated in 1958: "There may hardly be any doubt 
that the problem of customary international law is one of the most important and also 
one of the most difficult of all problems of international law." Grigory I. TUNKIN, 
"Co-existence and International Law", RCAD!, v. 95 (1958-III), p. 9. See also the pro
nouncement by Professor BARTOS (Yugoslavia) in the International Law Commission, 
YILC 1961, v. I, pp. 275-278. 
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of the InternatIOnal Court, old and new, may be reckoned, and the most 
I epresentatIve opmIOns of contemporary doctnne, pnncIpally as expressed 
111 the works of the Dmted NatIOns InternatIOnal Law CommIssIOn 

On the other hand, we have eschewed here an hIstonc survey of the 
practice and doctnne Instead the already eXIstmg elaboratIOns may be 
111dlcated For mstance, those by KOSTERS, GIANNI, and especIally by MA

TEESCO, who confronted opImons on mternatIOnal customary law from 
1110st dIstant ages From among more recent studIes, the lectures on the 
hIstory of the sources of the law of natIOns by Professor GUGGENHEIM 

m the Academy of InternatIOnal Law deserve specIal attentIOn.6 

Also ommItted are detaIled descnptIOns of the VIews, already many 
tImes dIscussed, of representatives of mam currents 111 the doctrme of 
lllternatIOnallaw Fmally, the almost classIcal declSlons refernng to lllter
natIOnal custom gIven by mternatIOnal tnbunals and natIOnal courts 
m the last century have been passed over. ThIs IS the more JustIfied, Slllce 
then authonty as precedents mIght be questIOned m the present commumty 
of States 

TERMINOLOGY 

Before attemptlllg any dIscussIOn of the problems of mternatIOnal 
custom, It IS essentIal to define at least the most Important terms lllvolved 
For, there IS m thIS respect a glanng arbItranness and even mconslstency, 
not only m the doctnne, but also m Junsprudence 

It seems, for mstance, reasonable to gIve up the term "source of mter
natIOnal law" altogether, smce It IS eqUIvocal to such a degree as leads 
to senous mIsunderstandmgs, espeCIally m the theory of customary law 7 

6 See BIblIography 
7 Cf Max SORENSEN, Les SOUl ces du drOit mternatlOnal, Copenhague 1946, p 13, 

Hans KELSEN, "Theone du drOIt mternatlOnal coutuffiler," Revue lllternatlOl1ale de la 
fheolle du dlOlt, v I, 1939, n 4, p 263, G GIANNI, La coutume en dlOlI 1I1lernatlOnal, 
Pans 1931, p 115, Josef L KUNZ, "The Nature of Customary InternatIOnal Law 
Amellcan Journal of Illtel natIOnal Law (further CIted as A/JL), v 47 (1953), P 663, Tors
ten GIHL, The Legal Characfel alld Sources of IlllelllatlOnal Law, Stockholm 1957 (Acta 
UmversItatls StockholmlenSls. Studta JundIca StockholmlenSta, no 1), pp 71-73 
K R R SASTRY, Studies m Intell1allOllai Law, Calcutta 1952, p 22 
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The term "lllternatlOnal custom" IS sometImes used, even by one and 
the same author and 111 the same publIcatIOn, 111 varIOUS meanlllgs-for 
111stance, 111 that of lUternatlOnal plactIce or customary 1 ule On the other 
hand, the notIOn of lUternatlOnal custom IS often descnbed by the term 
"lUternatIonal practice" or "usage" 8 

Professor KELSEN has f01 thughtly declared that the term "custom" 
IS eqmvocal, SInce It denotes, first a cel talU factual SItuatIOn creat111g rules, 
next, a rule created by that factual SItuatIOn, hence a customary rule 9 

There IS also a senous ambIgmty as to the meamng of the term "custom" 
lU the wordl11g of Subparagraph l(b) of Artlcle 38 of the Statute of the 
Comt,lO wmch, as belllg 111serted 111 the Umted NatIOns Charter, consti
tutes m a sense a most authorItative defimtlOn of the 1 ule of 111ternatIOnal 
customary law Many authors, 111cludlllg some members of the AdVISOry 
CommIttee of JUrIsts of 1920, consIdered tms article as an enumeratIOn 
of, what are called, the somces of mtelUatlonal law, and the custom 
referred to m thIS subparagraph, as source of customary law Recently 
SIr Gerald FITZMAURICE, now a Judge of the Com t, argued that "the 
draftmg of head (b) m ArtIcle 38 IS notorIously defectIve, but the source 
It mentIOnS-1l1ternatIOnal custom-IS an undoubted formal source of 
1l1ternatlOnal law"l1 On the other hand, from the very wordmg of the 

8 As illustratIOn of the reckless use of terms, we may quote a statement referrll1g 
to Subparaglaph l(b) of Altlcle 38 of the Statute of the Court 111 a well known artIcle 
by KOSTERS" une coutume 1I1ternatlOna1e ne plOuve une pratIque de quelque natUle 
qu'elle sOIt, la pratIque est la coutume meme et etant de droIt, elIe est drOIt coutun'ler 
J KOSTERS, "Les fondements du dlOlt des Gens', Blbhotheca Vlssellana, La Haye 
v IV, (1925), pp 240-241 

9 KELSEN, Theolle, p 262, see also Paul FAUCHlLLE, TJalte de dJOlt llltellIatlOllal 
public, 8th, ed, v I, part I, Pans 1922, p 42, AIf Ross, A te\tbook of InternatIOnal Law 
GeneIG/ Palt, London, 1947 p 87, Paul GUGGENHETM, TJalfe de drolf lIltelllatlOnal publIc 
Geneve 1953, v I, P 46 

10 The term' Court' will be used to denote bot~ the Permanent Court of Interna
tlOnal JustIce and the InternatlOnal Court of JustIce 

11 Gerald FITZMAURICE, "Some Problems Regardll1g the Formal Sources of lutel
natlOual Law," Symbolae Velzljl, La Haye 1958, p 173 Followll1g Professor SCHWAR
ZENBERGER, who abandoned the term "source of law", SubpaIagraph lea) to l(c) refer 
to "Iaw-creat1l1g processes" Georg SCHWARZENBERGER, InternatIOnal Law, v I, London 
1957, p 26 
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whole Article 38 It clemly follows that Subparagraphs l(a-c) refer to kmds 
of rules of mternatIOnallaw, smce It IS mdlsputable that the Court applIes 
rules for glvmg deCISIOl1S, and not "sources" The confirmatIOn of tills 
may be found m the Report of the AdvIsory CommIttee of JUrIsts of 1920, 
where It IS clearly mdIcated that ArtIcle 38 "lays down an order m whIch 
the rules of law are to be applIed "12 

As an example of mconsIstency m applymg terms by the Court, we 
mIght cIte the replacement of the term "practIce" by that of "usage" m 
the ColumbIan-PeruvIan Asylum Case of 1950 13 

These few mstances-and numerous others could be cIted-clearlY 
show the necessIty of prehmmary determmatIOn of termmology 

Practice - The term "practice" (111 French "pratique", 111 German 
"Ubung," 111 PolIsh "pJaktyka," 111 RUSSian "praktlka") IS one of the 
most fundamental and, at the same tIme, most general and vague terms 
used 111 connectIOn WIth 111ternatIOnal custom It IS sometimes used also 
111 the mealllng of the term "usage" or even "custom".14 Especially as 
regards the practIce of COUl ts, 111 tills case-of 111t("rnatIOnal courts, the 
term "practIce" has the mean111g of an unWrItten rule of procedure 15 

Very frequently, however, tills term means simply a sequence of facts 
of conduct, although It IS ImpoSSIble to determ111e whose practIce, hence 
whose actIOn, what k111d of actIOn, and 111 reference to whom All these-

12 Permanent Court of InternatIOnal JustIce, AdvIsory CommIttee of JUllsts, Proces
-verbaux oj the Proceedings of the Committee, June 16th -July 24th 1920 with annexes, 
The Hague 1920 (further clted as Committee), p 729 The enumeratlOn m Article 38 
IS declslVely referred to by Professor HUBERT as enumeratlOn of kInds of rules HUBERT, 
Prawo, v 11, p 17 See also Ludwlk EHRLICH, Prawo ml€!dzynarodowe, 4th ed, War
szawa 1958, p 23, GIHL, p 73 

13 "The ColombIan Government must prove that the rule mvoked by It IS 111 accor
dance WIth a constant and umfOl m usage practlced by the States III questIOn ThIS follows 
from ArtIcle 38 WhICh refers to 1'1ternatIOnal custom 'as eVldence of general practice 
accepted as law' " InternatlOJ'1al COlll t of Justice, Reports of Judgments, AdVisory OpmlOns 
and Ordel s (further CIted as ICJ RepOl ts), 1950, p 276 Itahcs added 

14 See mfra, p 16-18 
i5 'La pratique de la C I J est la mamere habltuelle selon laquelle la Cour pro

cede sur des P0111tS non regles par le Statut ou le Reglement, par exemple pour la pre
paratIOn de ses arrets ou aVIs" DlctlOnnmre de la tel mlll%gle dll ellOlt lllternatlOnal, 
Pans 1960 (further Cited as DlctlOnnar e) 



14 

sometimes essential-features of conduct denoted as "practice" have 
to be deduced from the context in which the term has been used. 

To the term "practice" adjectives are often added indicating at least 
one of the qualities of the conduct in question. Those adjectives are, 
however, as a rule too vague. For instance, the generally encountered 
term "State practice" indicates that reference is made to conduct ascribed 
to States. There are, however, still some doubts, as to whether it embraces 
conduct of all State organs or only of some of them; whether only relations 
with other States are concerned, etc. Still more difficulties are encounte
red in the attempt to determine the meaning of such terms as "general 
practice" or "long practice." 

In order to avoid misunderstandings, it seems, then, advisable to apply 
the term "practice" only in its broadest sense-that is, as the conduct 
of all organs, even of private persons, which might have a bearing on 
international law.!6 This term, however, will not embrace the activity 
of writers on international law, which under the name "teachings of 
publicists," "opinions of writers" or "the doctrine" has always, by tra
dition, been considered as something distinct. 

Precedent. - The term "precedent" (in French: "precedent," in German: 
"Prazedent," in Polish: ''precedens,'' in Russian: "precedent") is another 
important term closely linked with international custom and practice. 
The range of meanings in which this term is used is indeed considerable.!7 

16 "Pratique. - Terme qui, dans les expressions: pratique des Etats, des organisa
tions internationales, d'un organe international, designe une maniere habituelle d'agir, 
de proceder, de decider qui ne constitue pas une regIe coutumiere mais peut contribuer 
it la creation de celle-ci. "Ibid., p. 465. The above quoted definition, though general, 
is still too narrow, for it suggests a certain uniformity and hence does not include conduct 
not fulfilling the conditions of custom-that is, when inconsistent and sporadic actions 
are referred to. As an example of conceiving "practice" in a broad sense, the opinions 
given by WALDKIRCH and Professor Ross may be cited. "(Die Staatenpraxis) ... wird 
nicht durch einen einheitIichen Inbegriff von Handlungen gebildet, sondern besteht 
aus alIen moglichen Ausserungen des zwischenstaatlichen Lebens." E. WALDKIRCH, 

Das Volkerrecht in seinen Grundziigen dargestellt, Basel 1926, p. 37. "A State's interna
tional attitude may reveal itself in all acts of State that are connected in some way or 
other with International Law." Ross, A Textbook, pp. 87-88. 

17 "Precedent. - Decision, acte, disposition, ou manierc d'agir invoquee dans la 
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Many writers under the influence of the Anglo-American judicial 
system, which have had a strong bearing on international courts and tri
bunals, by "precedent" understand primarily a judicial decision in which 
a rule has been ascertainded or applied. Such a decision acquires the au
thority of a precedent for the judges and other organs settling similar cases 
in the future. 

A narrow meaning of the term "precedent" has been given for instance 
by Professor HUBERT, who wrote: "The ascertainment of a legal principle 
in a judicial decision by virtue of a custom existing in the practice-that 
is, applied by States-constitutes a precedent and is undoubtedly binding."18 

A somewhat broader meaning of the term "precedent" is given by 
Professor Ross: "Precedent may be defined as earlier judicial decisions 
in which a body of rules is more or less plainly objectified."19 Professor 
EHRLICH embraces in this term also acts by other organs of international 
subjects, but only as applied to a concrete case of a more genelal principle 
previously applied to cases of the appropriate kind.2o Professor REUTER, 

on the other hand, requires only that precedents should be derived from 
organs whose function is the application of rules of law.21 A very broad 
definition of precedent is given by Professor BASDEVANT, who writes: 
"Precedents are often furnished by actions and not by abstract formulas 
enunciating the rule itself. The jurist should by an intellectual effort 
extract the principle which is envolved in a concrete fact constituting 
a precedent."22 

In the broad meaning, as examples of practice, the term has also so
metimes been used by the Court. In the S. S. Wimbledon case of 1923 
"the precedents" of the Suez and Panama canals were cited, which inclu
ded both valid treaties and the facts of passage of warships through those 

suite ou susceptible de l'etre pour determiner la conduite a suivre dans nne situation 
semblable." Dictionnaire, p. 466. 

18 HUBERT, Prawo, v. II, p. 6. 
19 Rass, A Textbook, p. 86. 
20 EHRLICH, Prawo, p. 14. 
21 Paul REUTER, Droit international public, Paris 1958, p. 35. 
22 "Les precedents sont souvent fournis par les actions et non par des formules 

abstraites enon9ant la regIe elle-meme. Le juriste doit, par nn effort intellectuel, degagel 
le principe qu'implique le fait concret constituant le precedent." BASDEVANT, Regles, 
p. 511. 
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::anals.23 In the Asylum case, the Court applied this term to facts of gran
ting asylum, which the Columbian Government cited as evidence of an 
alleged regional custom.24 In the Advisory Opinion on Effect of Award 
of Compensation Made by the United Nations Administration Tribunal, 
the action of the Council of the League of Nations was defined as pre
cedent.25 

Similarly as with the term "practice," ambiguity can be avoided, at 
least in part, by adding adjectives. Thus, to distinguish precedents fur
nished by courts and tribunals the term "judicial precedents" is most fre
quently used. 

Further in the present study, the term "precedent," without additional 
description, will be applied only in its broadest sense, denoting every 
act, single manner of acting of any organ (or even of private person) which 
can have any significance for the creation or application of international 
law in the future.26 In other words, precedent will simply mean element 
of practice. Obviously enough, every such fact becomes precedent not 
by itself but only ex post for those who search the past for guidance in 
settling a concrete legal dispute or problem. 

International usage.-The very old term, originating in Roman law, 
"usage" (in French: "usage," in German: "Gebrauch," in Russian: "oby
knovienie"27) is also very often used alternatively for practice, custom, 
or customary rule.28 Most frequently, however, by "usage" a practice 
of a certain uniformity and constancy is meant, such that it is possible 

23 Permanent Court of International Justice (further cited as PCIJ), Series A 1, p. 28· 
24 ICJ Reports 1950, p. 286. 
25 Ibid. 1954, p. 62. 
26 E. g., PCIJ Series B 16, p. 15. On division of precedents, see Jean HAEMMERLE, 

La coutume en droit des gens d'apres la jurisprudence de la C. P. J. 1., Paris 1936, pp. 148-
165. 

27 This term has been applied by LUKIN. (P. I. LUKlN, Istocniki mezdunarodnogo 
prawa, Moskva 1960, p. 80) It has not as yet been generally accepted in Soviet literature. 
Grigori I. TUNKIN, Voprosy teorii mezdunarodnogo prawa, Moskva 1962, p. 89. 

28 Cl Nicolas MATEESCO, La coufume dans les cycles juridiques international/x, 
Paris 1947, p. 223. The terms "usage" and "custom" are used interchangeably especially 
in English literature and jurisprudence. L. OPPENHEIM, International Law, A treaties, 
7th ed. by H. Lauterpacht, London 1948, v. I, p. 25. 
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to presume a duty to act accordmgly, although, thIS duty IS not of a legal 
character, but a moral one, or of courtesy SometImes "usage" (usus) 
also sImply denotes a habIt of conduct m a certam way m sImIlar CIr

cumstances 29 Among typIcal usages may be mcluded the mantIme honours, 
certam pnvIleges granted to dIplomatIc envoys ex gratza, or even the form 
of dIplomatIc correspondence 

Assummg that usage IS a kmd of umform practIce, we should not con
fuse It wIth correspondmg rules of mternatIOnal moralIty or comIty 30 

InternatIOnal custom and Customary rule of mternatlOnal law
The ambIguous use of the term "mternatIOnal custom" IS frequent not 
only m the doctnne but even, as we have seen, m such an Important m
strument as the Statute of the InternatIOnal Court of JustIce 31 In partI
cular, neIther mternatIOnal Junsprudence nOl the doctnne attach Impor
tance to the dIstmctIOn between mternatIOnal custom and mternatIOnal 
customary rules The dIstmctIOn IS essential, however, If not so much 
for JudIcial practlce, as for research purposes 

In the present study, the term "mternatIOnal custom" (m French 
"la coutume mternatlOnale," m German "mternatlOnale Gettohnhelt," 
m Pohsh "zwyczaJ m1fdzynarodowy," m RUSSian "meidunarodnYlohycaz") 
wIll be used only m the meamng of a kmd of qualIfied practIce dIstmgUIshed 
from others (for example, from usage) by the eXIstence of a correspondmg 
oblIgatIOn to act accordmg to tills practIce, hence, by the eXIstence of 
a correspondmg customary rule of mternatIOnallaw Tills does not Imply, 
however, that custom and customary rule are conceIved here as two m-

29 "(Usage) -PratIque generalement SUlVle par les Etats, qu'elle S01t transformee 
ou non en regIe coutumlere, l'usage etant parfols mvoquee sans pretendre par la a l'exlst
ence d'une coutume "DlctlOnnazre, p 663, see also HAEMMERLE, p 178, OPPENHEIM, 
InternatIOnal Law, v I, p 25, GmL, p 77, TUNKIN, Co-existence, p 10 

30 See mfra, InternatIOnal Custom and Customary Rule of InternatIOnal Law 
31 ThiS has been noted by Professor KELSEN and after hIm by Professor LUKIN 

Professor KELSEN wrote, mter alza "It IS not possIble to apply 'mternatlonal custom' 
smce custom IS a habItual or usual course of actIOn and the course of actIOn cannot 
be apphed to a case What IS applicable to a dIspute IS a legal norm "Hans KELSEN, 
The Law of the Unzted NatIOns, WIth Supplement, London 1951, p 533 See also LUKIN, 
p 79 

h. Wolfhe Custom n Present 2 
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dependent entItles. On the contrary, both are ex definitione interdepen
dent and complementary. They create rather two aspects or a single 
ontologically complex entity, custom representing the "is" aspect and the 
customary rule-the "ought" aspect. It is precisely this close interdepen
dence which is the reason why in most instances the terms "custom" and 
"customary rule" can be used interchangeably. Nearly everything which 
will be said in the following chapters on conditions, formation., division, 
ascertainment, etc., refer both to customs and to customary rules. There 
are, however, some exceptions. It would be incorrect, for instance, to speak 
of a "binding" custom or of its "application." Custom as a kind of prac
tice, hence actual qualified conduct, can exist, develop, become extinct, 
etc. But only the corresponding right and obligation, hence a rule of law. 
which at any time may be expressed in words, can bind and be applied.32 

Thus, such frequent expressions as "binding custom," "obligatory practice," 
or "general practice accepted as law" in Subparagraph l(b) of Article 
38 of the Statute of the Court are, in fact, no more than misleading abbre
viations, actually meaning, in sequence: a binding customary rule, an obli
gation to follow a practice, and general practice accepted, though not 
"as law" (since practice cannot be law), but at most-as a manifesta
tion or expression of law. 

In connection with customary rules of international law, it should 
further be noted that such rules may be expressed either as rights or as 
obligations.33 Without going into detailed analysis of this fact, it is assu
med here that both, a customary right and the corresponding duty, con
stitute only two different formulations of the same customary rule, based 
on the same custom. 

International customary law. - Finally, the term "international custo
mary law" (in French: "droit international coutumier," in German: "vol
kerrechtliches Gewohnheitsrecht," in Polish: "zwyczajowe prawo mi~dzy-

32 Ibid. 
33 Great importance has been lately attached to this distinction by Professor Mac

GIBBON, when he discussed the role of acquiescence in international customary law. 
See I. C. MacGIBBoN, "Customary International Law and Acquiescence," British Year
book of International Law (further cited as BYIL), 1957, p. 116. 
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narodowe," in Russian: "meidunarodnoe obycnoe pravo") or simply "cus
tomary law," without additional qualifications, will also be used only in 
its broadest meaning, embracing all customary rules of international 
law, both those universally binding and those binding several or even 
only two States. 



CHAPTER ONE 

THE ELEMENTS OF INTERNATIONAL CUSTOM 

THE GENESIS OF SUBPARAGRAPH ICB) OF ARTICLE 38 OF THE 

STATUTE OF THE COURT 

The problem of what are called elements of international custom
that is, the conditions of its existence, and hence of the binding force 
of the corresponding customary rule, is among the most important and 
controversial in the theory of international customary law.l 

In attempting to ascertain what are the requirements imposed on 
custom by contemporary international law, we must pause at Article 
38 of the Statute of the "Court, as the enumeration of categories of rules 
of international law accepted, practically speaking, by all States. This 
article reads as follows: 

1. The Court, whose function is to decide in accordance with international law 
such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establishing rules 
expressly recognized by the contesting States; 

b. international custom, as evidence of a general practice accepted as law; 
c. the general principles of law recognized by civilized nations; 
d. subject to the provisions of Article 59, judicial decisions and the teachings of 

the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law. 

1 Among modern writers, this problem has been discussed most pertinently by 
KOSTERS, BAsDEvANT, HAEMMERLE, GIANNI, SEFERIADES, KOPELMANAS, GOUET, LAUTER
PACHT, STRUPP and KELSEN. Since the Second World War, in particular by ROUSSEAU, 
S0RENSEN, GUGGENHEIM, MacGIBBoN, Charles de VrsscHER, TUNKIN and LUKIN. See 
Bibliography. 
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2. This provision shall not prejudice the power of the Court to decide a case ex 
aequo et bOllo, if the parties agree thereto. 2 

In particular, the genesis and interpretation of Subparagraph l(b) 
of that article constitute a natural starting point for every discussion on 
international customary law today. Behind this definition of "international 
custom" stands a prolonged evolution of opinions on custom in general 
since Roman times.3 The first enumeration of kinds of rn1es of interna
tional law in a convention, where customary rules under the name "usa
ge" were mentioned, may be found only in 1899 in the Hague Convention 
on Law and Customs of War on Land. It is stipulated there that in cases 
not regulated by that convention the population and the belligerent parties 
remain under the protection of principles of the law of nations resulting 
from "usages existing among civilized nations, from law of humanity 
and the postulates of public conscience."4 

Next, in famous Article 7 of the Convention of 1907, relative to the 
creation of an international Prize Court, customary law was not even 
mentioned, but only admittedly embodied in the term "rules of interna
tional law."5 For the first time customary law as a separate category of 
law was enumerated in Article 38 referred to above of the Statute of the 
Permanent Court of International Justice. 

The Advisory Committee of Jurists, appointed by the Council of the 
League of Nations for the purpose of preparing plans for the establishment 
of the Permanent Court of International Justice, referred to the work 
of both Hague conferences and even explicitly based the draft of the 
present Article 38 on the aforementioned Article 7 of the convention con-

2 Italics added. See C. Wilfred JENKS, The Common Law of Mankind, London 
1958, p. 91; SCHWARZENBERGER, International Law, p. 38; YILC 1952, v. II, p. 63. 

3 In recent literature on this subject see, in particular, Paul GUGGENHEIM, "Con
tribution a l'histoire des sources du droit des Gens," RCADI, v. 94 (1958-11), passim. 

4 Conference Internationale de la Paix, La Haye 18 Mai - 29 Juillet 1899, Nouv. 
Ed., La Haye 1907, Annexes, p. 18. 

5 "Si la question de droit a resoudre est prevue par une Convention en vigueur .. 
la Cour se conforme aux stipulation de ladite Convention. 

A defaut de telles stipulations, la Cour applique les regles du droit international. 
Si des regles generalement reconnues n'existent pas, la Cour statue d'apres les principes 
generaux de la justice et de l'equite." Deuxiihne conference infernafionale de la Paix, 
Actes et documents, La Haye 1908, v. I, p. 670. 
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cernmg the PrIze Court 6 Also consIdered were draft-schemes prepared 
by mdIvIdual State, and groups of States 7 

Baron Descamps, ChaIrman of the CommIttee, 111ltlated dIscussIOn 
on the subject as to what rules were to be applIed by the future court. 
He presented a proposal which read. 

The folloWIng rules are to be applIed by the judge In the solutIOn of InternatIOnal 
disputes, they will be considered by hilll In the undermentIOned order: 

1 conventIOnal InternatIOnal law, whether general or specIal, beIng rules expressly 
adopted by the States, 

2 ll1ternatlOnai custom, bell1g PI actlce between natIOns accepted by them as law, 
3 the rules of InternatIOnal law as recogmzed by the legal conSCIence of cIvIl!zed 

natIOns, 
4 mternatlOnal Junsprudence as a means for the applicatIOn and development 

of Jaw 8 

A valuable comment to thIS draft may be found m Descamps' "Speach 
on the Rules of Law to be ApplIed" delIvered at the 14th Meeting of the 
CommIttee 

Both, the draft and the comment show that Descamps, though far 
from bemg a voluntanst-smce he based customary law on "constant 
expreSSIOn of the legal convIctlon and the needs of natIOns,"9 nevertheless 

6 CommIttee, pp 323, 324, 729 
7 Ibld, pp 23-27, 41, 43, 729 Among the draft-schemes submItted by States, only 

the German explic1tly mentlOned customary law Article 35 of that project reads as 
follows "The dec1sIOn of the tnbunal IS based accordmg to InternatIOnal agreements, 
mternatlOnal customary law, and accordmg to general prmc1ples of law and eqmty" 
Ibl.d, P 91 In the common draft-scheme of five neutral States, and m the SWISS draft, 
not only treaties but also "recogmzed rules of mternatIOnal law" and "prmc1ples of law 
of natIOns" were mentIOned, WhICh eV1dently embraced also customary law No draft
-scheme, however, defined what was to be understood by customary mternatIOnal law 

8 Ibld, P 306 Italics added 
9 "It was equally eV1dent that, when a clearly defined custom eXists or a rule esta

blished by the contmual and general usage of nations, wruch has consequently obtamed 
the force of law, It 1S also the duty of a judge to apply 1t Custom has always played an 
illlportant part In, and been espec1ally applicable to the law of natIOns It 1S a very 
natural and extremely reliable method of development smce 1t results entIrely from the 
constant expreSSIOn of the legal conv1ctIons and of the needs of the nations In theIr mu
tual mtercourse Not to recogmze InternatIOnal custom as a prIncIple wruch must be 
followed by the Judge In the absence of expressed conventIOnal law, would be miscon
strue the true character and whole hIstory of the law of natlOns " Ibld, p 322 
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explIcItly reqUIred two other elements as condItIons of eXIstence of custom 
State practIce and acceptance of thIS practIce by those States - hence 
an element of wIll. That the element of wIll of States was meant, follows 
not only from paragraph 2 of the proposed artIcle, but also from Des
camps' opposmg conventIOns and "custom" to "ObjectIve JustIce "10 

It IS also qUIte clear that Descamps under "custom" understood customary 
law and that, although he defined It as "proof of general practIce" (attes
tatIOn d'une pratique commune), m fact thought that practIce creates cus
tomary law, and, hence It IS eVIdence of custom and not vice versa 11 

The companson of the draft WIth Descamps' speach and the offiCIal 
translatIOn of those texts m the records of the CommItte constItute further 
eVIdence of, how httle Importance had been attnbuted to conSIstent ter
mmology m draftmg of the rubnc refernng to customary law WhIle m 
the draft the term "pratIque commune" was used, m the EnglIsh trans
latIOn It was SImply "practIce ," 111 hIS speach, Descamps spoke of "regIe 
etabhe par la pratIque constante, generale," whIch 111 turn was translated 
111tO "a rule estabhshed by cont111ual and general usage "12 

In the dISCUSSIon at the meetmgs of the AdVISOry CommIttee of Junsts 
111 1920, the great Power JurISts supported lImItatIOn of the rules to be 
applIed by the future court 13 Root (U. SA) even doubted whether 
States would agree to accept customary law 14 Lord PhIlhmore (Umted 

10 "The only questIOn IS whether after havmg recorded as law conventIons and 
custom, ObjectIve Justice should be added It would be a great mistake to Imagme that 
natIOns can be bound only by engagements whIch they have entered mto by mutua"j 
consent" lbld, pp 322-323 

11 See supra, note 9 
12 Committee, pp 306, 322-323, see also, AppendIx 
13 In spIte of the fact that the members of the AdVIsory Comrruttee were formally 

mdependent experts m mternatIOnal law, the supremacy of the great Powers could be 
dlstmctly felt m the preparatory work, and m the final wordmg of the Statute of the Court 
See Karol WOLFKE, "The PnvIleged PosItIOn of the Great Powers m the InternatIOnal 
Court of Justlce," DIe Fnedenswarte, V 56, no 2(1961), pp 156-167 

14 "Mr Root [as m the proces-verbal of the CommIttee] The States would not 
accept a Court WhICh had the fight to settle dIsputes m accordance WIth rules establIshed 
by the Court Itself and by the mterpretatIOn of more or less vague prmcIples NatIOns 
will submIt to posItlve law, but will not subrrut to such prmcIples as have not been de
veloped mto POSItIve rules supported by an accord between all States" CommIttee, 
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Kingdom) was in favour of the first part of the scheme drafted by the 
five neutral States-that is, for settling disputes primarily on the basis 
of treaties, and, in their absence-upon "recognized rules of international 
law." Certainly, he was opposed to overstepping the limits of accepted 
law.15 Ricci-Busatti (Italy), on the other hand, insisted upon stressing in the 
paragraph on customary law that practice should be that of the parties 
and "accepted by them as law."16 His motivation was that "custom, 
like any convention applicable to a State, must be in force between the 
parties of the dispute."17 

The final draft of the provision corresponding to the present Sub
paragraph l(b) of Article 38 did not differ essentially from the origi
nal proposal by Descamps. Striking only is the dropping of the require
ment that practice should be accepted by the nations taking part in it 
(acceptee par elles comme loi), as had been originally proposed. They remo
ved also the existing inconsistency as between the English translation 
and the French original, in spite of the fact, that, as already noted, that 
translation was more logical. 18 

There are no details in the records from the meetings of the Committee 
concerning the amendments introduced into the original text of the para
graph on customary law. The comment in the final Report of the Committee 

pp. 286-287. Further the proces-verbal reads: "Mr. Root at a first reading found nothing 
in clauses 1 and 2 of the President's project which required amendment, but even if, 
personally, he would accept the clause relative to international custom, he was not cer
tain that 50 States would agree on the SUbject." Ibid., p. 293. 

15 "Whenever the point of law to be decided by the Court is provided for directly 
by any Treaty in operation between the contesting parties, such Treaty shall form the 
basis of the judgment. In the absence of such Treaty provisions the Court shall apply 
the recognized rules of international law." Ibid., pp. 89 and 295. Cf. KELSEN, The Law, 
p. 532. 

16 "2. international custom as evidence of common practice among said States, 
accepted by them as law." Committee, p. 351. 

17 Ibid., p. 584; see ibid., pp. 351 and 597. 
18 French text: " ... la coutume international~, comme attestation d'une pratique 

commune des nations, acceptee par elle comme loi." The original English translation 
read: "international custom, being practice between nations accepted by them as law:' 
On amendment: "international custom, as evidence of a general practice, which is accept
ed as law." Ibid., pp. 306 and 636. See also, Appendix. 



throws no lIght on thIS pomt On the contrary, by mtroducmg stIll othel 
terms, It raIses new doubts 19 

From the wordmg of Paragraph 2, It IS eVIdent that by "mternatIOnal 
custom" the drafters meant only generally accepted lUles It also seems 
JustIfied to assume that the reqUIrement "accepted as law" was understood 
by the maJonty of the members of the CommIttee lIterally-that IS, as 
an expreSSIOn of the consent of States, hence theH WIll, and not of then 
feelmg or convIctIOn 20 

It should be borne m mmd that the final wordmg of the draft-statute 
was based on schemes by PhlllImore and Root-that IS, members of the 
CommIttee who were most deCISIvely m favour of lImItatIOn of the law 
to be applIed by the Court exclUSIvely to rules accepted by States 21 

All the foregomg are, however, only more 01 less JustIfied assump
ttons Generally speakmg, Paragraph 2 of Arttcle 35 of the draft finally 
accepted by the Com1ll1ttee, whIch corresponds to the present Subpata
gIaph l(b) of ArtIcle 38 of the Statute of the new Court, IS very confusmg 
and even unmtellIglble 22 In addItIOn to lack of detaIl as to how the two 
reqUIrements of the practIce creatl1lg the custom are to be understood, 
there remams the emgma as to what IS meant by the clause "mtelllatIOnal 
custom as eVIdence of general practIce accepted as law" EXlstmg doubts 
m thIS respect can be removed only by mvestIgatmg the mterpretatlOll 
gIven to that subparagraph by modern doctnne of mternatlOnal law, 

19" the COUlt IS io apply m the absence of general or speCIal conventIOns, 
mternatIOnal custom m so far as ItS contmUlty proves a common usage Ibld, P 729 

20 See infra, p 54-58 
21 Ibld, p 281 PhIllrmore and Root accepted the wordmg proposed by Descamps 

for the project of the ari1c1e referrmg to rules to be apphed by the future court HeIe 
the opmIOn by Fernandes (BraZIl), a member of the CommIttee, ments quotatIOn 

a great Power could never agree to a system WhICh had not been approved by It 
or what WIll be more senous, of a rule whose legalIty It had systematIcally contested 
at all trme ' lbld, p 345 

22 The League of NatIOns CounCIl proposed to amend the English wordmg of the 
paragraph to read "mternatIOnal custom, recogmtIOn of a common practIce accepted 
as law" Fmally, however, the text accepted by the CommIttee was left untouched 
League of NatIOns, Permanent Court of InternatIonal Justice, Documents Concellllllg 
the ActiOn Taken by the Councz! of the League of NatiOns undel AI tlete 14 of the 
Covenant and the AdoptIOn o} the Assembly of the Statute of the Permanent COUl t, 
pp 44, 68, 145 
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and above all, as to how customary law has been apphed by the Court 
Itself and by such an Important organ as, for mstance, the Dmted NatIOns 
InternatIOnal Law CommIssIOn 

CRITICISM OF SUBPARAGRAPH l(B) OF ARTICLE 38 OF THE 
STATUTE OF THE COURT 

In genelal, the wnters on mternatIOnallaw have accepted the wordmg 
of Subparagraph l(b) of Article 38 only wIth senous reservatIOns. ANZI
LOTTI, for mstance, wrote uneqUIvocally· 

CurlOUS, If nothmg more, IS the wordmg of Paragraph 2 of ArtIcle 38 of the Statute 
of the Permanent Court whIch speaks of customary law as of eVIdence of general 
practIce accepted as law, whereas It IS precIsely the generally accepted practIce which 
constItutes customary law! 23 

SImIlanly MAKOWSKI m Poland cntIcIzed the defimtIOn m the Statute 
In Ius opmlOn "It IS wrongly drafted, because It IS not custom whIch con
stItutes eVIdence of certam practlce, but umversal practIce constItutes 
eVIdence of custom "24 The same ObjectIOn was rmsed by HUDSON m 1950 
III the InternatIOnal Law CommIssIOn 25 Lately Professor SCHWARZEN
BERGER also has warned agamst the faulty wordmg of Subparagraph 
1(b).26 

23 "Smgolare, a duo poco, e la formulazlOne del n 2 dell' art 38 dello Statuto della 
Corte permanente dI gmstlzla mternazlOnale ,che parla della consuetudme come 
'prova dl una prahca generale accettata come dmtto che constltUlsce la consuetudme'!" 
Dlomslo ANZILOTTI, Corso dl dlrzttO znternazlOnale, Volume pr1l11O, 1l1tlOduzlOne~Teorze 
generaiz, 3rd ed , Roma 1928, p 99 In BORCHARD'S opmlOn "the wordmg of the para
graph IS most amblgous It would have been better to stop wIth the words 'mternahonal 
custom', without endeavounng to explam ItS nature or source" Edwm M BORCHARD, 

The Theory and Sources of InternatlOnal Law", Recuezl d'etudes sur les sources du drOIt 
en I'HonneUl de Ftan(:Ols Geny, v Ill, p 347, see also FITZMAURICE, Some Ploblems, 
p 173 

24 Julian MAKOWSKI, Podrflczlllk prawa mlfldzynarodowego, Wa,szawa 1948, p 12, 
see also S0RENSEN, Les sources, p 84, Charles ROUSSEAU, Prll1ClpeS generaux du dlOlt 
ll1tell1atLOnal publzc, Pans 1944, p 825 

25 "Subheadmg (b) of ArtIcle 38 was not very happily worded It would be better 
to say 'mternatlOnal practIce, as eVIdence of a general practIce, etc'" YILC 1950, v I, 
p 4 

26 "It IS essentml not to be misled by the fatIlty draftsmanshIp which IS responsIble 
for the somewhat unhappy formulatlOn of thIS clause In the first place, mternatlOnal 



The seeming absence of criticism on the part of certain authors cannot 
always be taken to mean that they accept the subparagraph in its literal 
wording. For example, Professor TUNKIN, although he distinctly based 
himself upon this subparagraph, at the same time states that accepted 
general practice created a customary norm,27 - hence practice is evidence 
of customary law. Similarily, Professor EHRLICH. Though he accepted 
the wording in the Statute without objections, at the same time he cited 
as illustration cases in which practice had clearly served as evidence of 
customary rule.28 

Professor Charles de VISSCHER even tried to defend the wording of 
Subparagraph l(b) so strongly criticized by others. In his opinion, it is 
indeed defective, because, from the sociological and historical point of 
view the opposite corresponds to reality. Formally, however, the custo
mary rule once ascertained implies the existence of practice, which serves 
as a basis of that rule, and, consequently, confirms the practice.29 

One might even fall in with this argument. Certainly, an already fixed 
customary rule not only confirms the actual practice, but also legalizes 
the future one. Such argumentation, however, still does not justify the 

custom, as used in this sub-paragraph, means international customary law. Secondly, 
the Court does not apply international custom in this sense because it is evidence of 
a general practice accepted as law. The position is reverse. A general practice accepted 
as law is the test, by which it must be ascertained whether, in any particular case, an 
alleged rule qualities as an actual rule of international customary law ... " SCHWARZEN
BERGER, International Law, p. 39; see also GIHL, p. 76; L. GOULD, An Introduction to 
International Law, New York 1957, p. 137; MacGIBBoN, Customary International Law, 
p. 125. 

27 "In our opinion Article 38 ... defines a customary norm of international law 
first of all as evidence of a general practice. But this general practice is not sufficient 
to create a customary norm. The general practice, or rather a rule of conduct which 
is a product of this practice, becomes a customary norm ... if it has been accepted ... " 
TUNKIN, Co-existence, pp. 12-13. 

28 "Immediately after conventional rules are enumerated the rules of customary 
law. Their definition in item (b) is entirely apt." EHRLICH, PJawo, pp. 23-24; see ICJ 
Reports 1950, pp. 276-277. 

29 " ... sociologiquement et historiquement, c'est l'inverse qui est vrais, car ... c'est 
la pratique qui apporte la demonstration de la coutume. Mais, formellement, la coutume 
une fois constituee, presuppose et, par consequent, atteste la pratique qui lui sert de 
base." Ch. de VISSCHER, COUl'S, p. 475. 
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wording of Subparagraph l(b), which is wrong because of the very fact 
that it raises so many doubts. Moreover, whatever we may think of the 
role of practice-as a cause of law, hence also evidence, or only as a con
sequence of an already existing law-the function of this provision- is 
certainly not to show what constitutes evidence of practice, but what 
constitutes evidence of customary rule. 

The rather unhappy wording of Subparagraph l(b) does not, of course, 
result from negligence on the part of the drafters, but rather of rival 
trends in the Advisory Committee of Jurists in 1920. Some writers see 
in it, above all, the influence of the theory of objective law.3 0 

The principal question however still remains unanswered, what is 
meant by: "general practice accepted as law," and whether and to what 
degree these requirements have found application in the decisions of the 
Court and in recent opinions of writers on international law? Doubts 
in this respect are the more justified considering that the drafters of the 
Statute themselves had no clear idea as to what custom was. 31 For instance, 
Professor SORENSEN stated that the Permanent Court of International 
Justice did not attach any decisive importance to the provision of Sub
paragraph l(b) of Article 38.32 

THE ELEMENTS OF INTERNATIONAL CUSTOM IN THE DECISIONS AND 
OPINIONS OF THE COURT 

Neither custom nor customary law have been often mentioned expres
sis verbis in the decisions of the Court.33 In its fourty years' activity the 
Court has only twice explicitly quoted Subparagraph 1 (b) of Article 38 

30 KELSEN, TMorie, pp. 259-260; GUGGENHEIM, Traite, v. I, p. 45; referring to 
Subparagraph l(b), Lauterpacht states unequivocally: "La coutume ne cree pas le droit. 
La coutume est la pratique actuelle qui se conforme ou oMit a ce qui est deja le droit." 
H. LAuTERPAcHT, "Regles generales du droit de la paix", RCADI, v. 62 (1937-IV), p. 158. 
See also Max S0RENSEN, "Principes de droit international," RCADI, v. 101 (1960-III), 
p. 35. It seems, however, that the naturalistic influence refers rather to Subparagraph 
l(c) of Art. 38. 

31 YlLC 1950, v. I, p. 6; cf Introduction. 
32 "La Cour n'a jama1s dans sa pratique attache une importance decisive aux termes 

de la stipulation." SORENSEN, Les sources, p. 84. 
33 The Judgments and Opinions of the Permanent and the new Courts are treated 

here together as one entity. 
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of its Statute. Very often, however, it has applied various "principles," 
"rules," "practices," "precedents," "traditions," etc., which in the majority 
of cases, if not in all, precisely constituted customary rules of international 
law.34 

In the practice of the Court, it is desirable to distinguish those cases 
in which it itself investigated whether the conditions of customary law 
had been fulfilled and those, much more frequent, where it applied or 
cited already ascertained rules of this kind. True, to draw a distinction 
between those two kinds of cases is sometimes difficult, because the Court 
applying already fixed rules always takes into consideration additional 
circumstances in favour of or opposed to the validity of such a rule. 

(a) The Elements of International Custom in the Process of Ascertaining 
Customary Rules 

Among the cases in which the Court itself ascertained the existence 
of an international customary rule, most authoritative for the interpreta
tion of elements enumerated in Article 38 should be, it seems, those in 
which the Court expressly called upon Subparagraph l(b) of that Article. 
In fact, however, precisely in those cases the Court based itself on regional 
and local rules, not at all forseen in Article 38,1(b). 

This happened for the first time in the Columbian-Peruvian Asylum 
case. In the part of the judgment concerning evidence of "regional custom," 
the Court spoke of "constant and uniform" practice and, instead of plac
tice "accepted as law," it required that practice should be an "expression 
of right and corresponding duty." The Court also added that this'requi
rement "follows from Article 38 of the Statute of the Court, which refers 
to international custom as evidence of general practice accepted as law."35 

In fact, the Court applied neither the elements mentioned in this Judg
ment nor forseen in Subparagraph l(b) consistently. For example, in 

34 See Chapter Four. 
35 "The Colombian Government must prove that the rule ll1voked by it IS in accord

ance with a constant and uniform usage practiced by the States in question, and that 
this usage is the expression of a right as partaining to the State granting asylum and 
a duty incumbent on the territorial State. This follows from Article 38 of the Statute 
of the Court, which refers to international custom 'as eVldence of a general practice 
accepted as law'." le] Reports 1950, pp. 276-277. 
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the same Judgment, the Court, rejecting the arguments of one of the parties 
as to the existence of an alleged "regional custom," returned to the word
ing of Subparagraph 1(b).36 Undoubtedly, the application of particular 
customary rules is at variance with that subparagraph, where only 
"general" practice is mentioned. 

The Court repeated the above mentioned interpretation with express 
reference to Subparagraph l(b) in the case concerning the Rights of Na
tionals of the United States in Morocco,3? where also the existence of 
a particular customary rule was at stake. This is significant, considering 
the outstanding importance attached by the Court to its own decisions.38 

It lends force to the conclusion that the Court aims at express recognition 
of particular customary law by disregarding the requirement of "general" 
practice in Article 38. A final confirmation of this conclusion may be found 
in the Portuguese-Indian Free Passage case of 1960, where the Court 
no longer considered it appropriate to take as a basis its previous pre
cedents, nor Article 38, but simply stated the existence of a local custom.39 

Outside those exceptional cases in which Subparagraph l(b) of Article 
38 has been expressly mentioned, it seems as if the Court avoided the 
term "custom" and "customary law" altogether. The reason for this, 
probably, lies in the controversial character of international customary 
law. 

Cases in which the Court ascertained customary rules without referring 
to its Statute and even without using the term "custom" are numerous. 
Among such, the Franco-Turkish S.S. Lotus case is of special interest. 
In this case, the Court unequivocally declared itself in favour of the volun
tarist conception of international law, giving its own famous definition 
of that law, hence also of customary law: 

36 " ... it is not possible to discern in all this any constant and uniform usage, accept-
ed as law." Ibid., p. 277. 

37 ICJ Reports 1952, p. 200. 
38 See infra, Chapter Five. 
39 "The Court ... concludes that ... there existed ... a constant and uniform practice 

allowing free passage between Daman and the enclaves ... The Court is, in view of all 
circumstances of the case, satisfied that that practice was accepted as law by the parties 
and has given rise to a right and a correlative obligation." Ibid., 1960, p. 40. 
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International law governs relations between independent States. The rules of law 
binding upon States therefore emanate from their own will as expressed in conventions 
or by usages generally accepted as expressing principles of law and established in order 
to regulate the relations between those co-existing independent communities or with 
a view to the achievement of common aims.40 

This time, then, instead of "general practice accepted as law" the Court 
spoke of "usages generally accepted as expressing principles of law." 
It is impossible to state whether this is a conscious departure from the 
wording of Subparagraph l(b) (at that time-Paragraph 2) of Article 38. 
Perhaps it is just further evidence of the little importance attached by 
the Court to terminology in general. Numerous examples in the whole 
practice of the Court would indicate rather the latter explanation. Clearly, 
what is here of the greatest importance, is that both elements envisaged 
in the Statute are, though only roughly, preserved-that is, the existence 
of a practice and of its acceptance as an expression of law. 

In another point of the same Judgment, the Court mentioned the 
elements of custom in still other terms. Instead of "practice accepted as 
law" it speaks of "being conscious of having a duty" to act in certain way. 
Rejecting the argument that it would be possible to infer from the rarity 
of judicial decisions that States considered themselves obliged to abstain 
from instituting criminal proceedings, the Court declared: "only if such 
abstention were based on ... being conscious of having a duty to abstain 
would it be possible to speak of an international custom."41 

This is the only instance in which the Court stressed the requirement 
that States should be conscious of having a duty. That requirement wm;, 
however, only verbal. In fact, the Court based its decision simpJy upon 
the facts of tacit consent of the States.42 

The element of the will of States (and not of any consciousness of duty). 
in the form of acceptance or consent to practice, has been emphasized 
also in dissenting and individual opinions concerning that Judgment.43 

40 PCIJ Series AID, p. 18. 
41 "Only if such abstention were based on ... being conscious of having a duty to 

abstain would it be possible to speak of an international custom." Ibid., p. 28. 
42 Ibid., p. 29; GUGGENHEIM, Traite, v. I, p. 47; see also infra, Chapter Five. 
43 Sometimes, it seems, excessive importance is attached by writers to dissenting 

and individual opinions, which are quoted aI-pari with the Judgments or in abstraction 
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Judge Loder stated in his dissenting opinion that the principle which main
tains that the criminal law of a State is not binding outside the territory 
of that State can be abrogated only by convention or a "certain exception 
generally and even tacitly accepted by internationallaw."44 Judge Weiss, 
in a dissenting opinion, advanced as the requirement for acceptance of 
a customary rule consensus omnium.45 

Above all, however, the opinion by Judge Nyholm on elements of 
custom deserves quotation. Following various definitions, "whose aim 
is to ascertain the indispensable elements for the arising of international 
custom," he argued: 

These different theories give a general idea of the necessary conditions for the exist
ence of an international law and they show the necessity of some action (acts, will, 
agreement) on the part of the States, without which a rule of international law cannot 
be based on custom. 46 

Nyholm even required that the consent of States should be express 
and not merely tacit.47 

The Advisory Opinion of 1927 concerning Jurisdiction of the European 
Commission of the Danube between Galatz and Braila constitutes a further 

from the decisions to which they refer, whereas in fact the role of such opinions is mainly 
secondary. In particular, when an opinion, especially of a judge of the unsuccessful 
party confirms a certain view of the Court, it constitutes a serious fortification to that 
view. On the other hand, if such opinion contains a view different from that of the majo
rity, it proves only that the Court's conclusion has been reached in spite of the dis
senting opinions of certain judges. In the latter case, then, we cannot speak of a forti
fication of the position taken by the Court, but rather of removal of doubts as to the 
arguments which have been rejected. 

To attach too great importance to opinions of this kind in abstraction from the 
concrete case-that is, treating them as opinions of publicists, often seems unjustified 
also because they are given in view of a concrete circumstance, by which the Judge might 
be, even involuntarily, biased. This remark applies, of course, even to a much greater 
degree to the opinions of representatives and advisers of the parties, and therefore, 
having regard to the main object of this study, such opinions will be quoted only excep
tionally. 

44 PCIJ Series A 10, p. 35. 
45 Ibid., pp. 43-44. 
46 Ibid., p. 60. 
47 Ibid. 
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Important declSlon from the pomt of VIew of ascertammg customary rules 
In thIS opmIOn are enumerated as pnncIpal condItIOns of custom (wIthout 
mentIOn of the term "custom"48) also conSIstent practIce and tacIt consent 
The partIcular custom eXIstmg between the members of the European 
ComnussIOn and Rumama, was based, as the Court descnbed It, on 
sItuatIOn de facto-that IS, on practIce conSIstently apphed by all States 
concerned ThIS practIce consIsted m JunsdIctIOn exerClzed by the CommIS
SIOn on the sectIOn of the Danube m questIOn wIth the "taCIt but formal 
acqmescence of the Rumanian Delegate "49 

The ObjectIOns raIsed agamst thIS opmIOn by the Judge ad hoc, Negu
lesco, also, though mdlrectly, confirm that the COUlt based Itself on tacit 
acceptance of practIce by Rumama Moreover, the Court dId not share 
tIllS Judge's oplmon that essentIal to the eXIstence of custom IS a practIce 
flOm tIme Immemonal and mutual conVIctIOn of the legalIty of the practice 
exerclzed 50 

The "practIce" ascertamed 111 the AdVIsory OpmIOn on the Free City 
of Danzlg and the InternatIonal Labohr OrganzzatlOn can be also reckoned 
among customs From the declSlons of the HIgh C0111mlssIOnel of that 
City and undelstandmgs aruved at between DanzIg and Poland, the 
Court stated the eXIstence of a "well understood [hence accepted] 
practice" regulatmg relatIOns between Poland and Danzlg 51 

48 Only Judge Negulesco m hiS dlssentmg opmlOn refers to custom Ibld, B 14, 
pp 104-115 

49" the powers of the CommiSSIOn are to be exercised flom Galatz to above 
Bralla, under the same de facto conditIOns as before the war These conditIOns are 
determmed by usage havmg Jundlcal force sllUply because It has grown up and been 
consistently applted with the unammous consent of all States concerned Now, m VIew 
of the CommIttee, the prewar usage m the Galatz-BraIla sector was that JundlCtlOnai 
powers were exercIsed there by the European ComlUlsslOn In thIS usage the Rumaman 
delegate taCitly but formally acqUIesced, 111 the sense that a modus VivendI was observed 
on both SIdes accord111g to WhICh the sphere of actIon of the CommISSion 111 fact extended 
111 all respects as far as above Bralla " Ibld, P 17 

50 Ibld, P 114 
51" many differences of op1111On as to foreIgn affaIrS arose between Poland and 

the Free CIty, but a practice which seems now to be well understood by both PartIes, 
has gradually emerged from the deCISIOns of the High CommISSIoner and from the subse
quent understandl11gs and agreements arnved at between the Partles tmder the aus-

3 



A lot more matenal COnCelllIng elements of custom may be found 
In the Judgments and OpInIOnS of the new Court ThIS can be already 
seen even In the Instances refernng to the defimtIOn of customary rules 
In the Statute and the trend towards defimte IecogUltIOn of particular 
customs 52 

As example of refusal to recogmze the eXIstence of a customary rule 
because of non-fulfilment of the elements, the AdvIsory OpmIOn of 1951 
on the ReservatIOns to the Genoclde conventIOn should be mentIOned After 
analyst:, of the practIce of makIng reservatIOns to multIlateral conventIOns 
by certaIn sIgnatones and takIng IntO' account the posItIOn adopted by 
othe] States towmds these reservatIons, In otheI words, as regards "prac
tIce accepted as law," the Court dId not recogmze the eXIstence of what 
IS called pnncIple of absolute mtegnty of the conventIOn 53 

In partIcular, the Judgment of 1951 In the BntIsh-NorwegIan Fzsherzes 
case throws consIderable lIght on the problem of elements of custom, 
though also WIthout mentIOmng the term "custom" or "customary law." 

In tills case the Court dId not, for Instance, recogmze the bmdmg 
force of what was called the ten-mIle rule for bays, because the res
pective State practlce had been InCOnsIstent and because the defendant 
party, Norway, opposed applIcatIOn of thIS rule to hel coast 54 The Court 
thus dIstmctly applIed the cntena enVIsaged m Subparagraph l(b) of 
ArtIcle 38 of the Statute of the Court 

plces of the League" Ibld, B 18, pp 12-13 Of course, the ObjectlOn mIght be raised 
here that the relatlOns between Poland and Danzlg were not of an mternatlOnal charac
teI, and hence no customary rule of l11ternatlOnallaw sensu sfrlcto could anse 

52 See supra, p 29 - 30 
53 In that OpInIOn, the Court declared" neIther the reservatlOns made by cer

tam States nor the POSitIon adopted by other States towards those reservatIons permIt 
the concluslOns that consent to one or other of these practIces had been gIven" ICJ 
Reports 1951, pp 25-26 

54' although the ten Imle-rule has been adopted by certam States othel Sta-
tes have adopted a different hmlt Consequently, the ten-mile rule has not acqUIred the 
authOrIty of a general rule of l11ternatlOnal law 

In any event the ten-mile rule would appear l11apphcable as agamst Norway mas
much as she has always opposed any attempt to apply It to the Norwegian coast 
Ibld, 1951, p 131 
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The main point of the dispute was, however, the existence (respecti
vely non-existence) of a legal exception in favour of Norway from the 
general principles of delimitation of territorial sea. 55 On this occasion, 
the Court expressly set aside the requirement that practice should be 
consistent.56 It mentioned instead other conditions; constancy and suffi
ciently long duration. 57 The fulfilment of the element "accepted as law" 
was recognized by virtue of the absence of protest on the part of the in
terested States.58 

That the Court has attached special importance to the absence of 
protest by the parties may be seen also in the Interhandel case of 1959. 
The Court there described the rule that local remedies must be exhausted 
before international proceedings may be instituted as a "well established 
rule of international law." It added further that this rule "has been generally 
observed" and that "the Swiss government does not challange the rule."59 

The practice of the organs of international organizations has also 
already given occasions for ascertaining customary rules-strictly speaking, 
of rules which belong to a sort of internal law of international organiLa
tions.60 

In the Advisory Opinion of 1956, concerning Judgments of the Ad
ministrative Tribunal of the I. L. O. upon Complaints made against the 
Unesco the Court concludes from the practice of treating the members 
of the staff of Unesco, holders of fixed term contracts, as entitled to be 
considered for continued employment, that sometimes non-renewal of 
a fixed-term contract provides ground for complaint.61 In other words, 

55 See infra, pp. 127 -128. 
56 "The Court considers that too much importance need not be attached to the 

uncertainties or contradictions, real or apparent, which the United Kingdom Govern
ment claims to have discovered in Norwegian practice." ICJ Reports 1951, p. 138. 

57 "Constant and sufficiently long practice." Ibid., p. 139. 
58 Ibid., pp. 136, 138. 
59 Ibid., 1959, p. 27. 
60 Concerning the relation of such customs to international customs sensu stricto, 

see Chapter Four. 
61 "The fact is that there has developed in tl1is matter a body of practice to the effect 

that holders of fixed-term contracts, although not assimilated to holders of permanent 
... contracts, have often been treated as entitled to be considered for continued employ
ment, consistently with the requirements and the general good of organization, in a man-
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It mIght be saId that there IS a nsmg custom based on practIce tacltly 
acqUIesced m as bmdmg by a common organ of States 

SImIlarly m the AdvIsory OpmIOn on Certam Expenses of the Umted 
NatIOns (Article 17 par 2 of the Charter) the COUIt stated 

It IS consIstent practIce of the General Assembly to mclude m the annual budget 
resolutIOns, provIsIOn for expenses relatmg to the maIlltenance of mternatlOnal peace 
and securIty These resolutIOns were adopted wIthout dIssentmg vote m every year 
from 1947 through 1959 except 1952, 1953 and 1954 62 

ThIS IS also a sort of developmg custom based upon practice and 
attItude to It by the member-States 

Summmg up, we may say that those declSlons of the COUI t, m cases 
1U whIch It has asceI tamed the eXIstence of customary rules of mternatIOnal 
law, confirm the fact that lIttle regard has been paid to the word111g of 
the defimtIOn m the Statute of the Court Even m cases m WhICh the Court 
expressly cIted It, the Court has consIdered the condItIons of custom there 
provlded-l) general practIce and 2) accepted as law-only very vaguely 
One thmg seems certalll however-that It always consIdered both those 
elements Even so, there are no grounds for statlllg that the Court has 
consIstently requned any sort of qualIfied practIce On the contrary, even 
the sole reqUIrement mentIOned 111 Subparagraph l(b) of ArtIcle 30-"ge
neral practIce" - has been dIsregarded by express recogmtIOn of partt
cular customary rules 

The way m WhICh the Court has applIed the element of acceptance 
as an expressIOn of law entIrely confirms the SupposItIon that thIS element 
has been consIdered as an element of the WIll of States, stnctly speakmg
of presumed acqUIescence 111 practIce, above all, on the part of those Sta
tes agamst whIch the rule was to be applIed 

ner transcendll1g the stnct wordmg of the contract The practIce as heIe surveyed 
IS a relevant factor III the mterpretatIOn of the contracts III questIOn It lends force to 
the VIew that there may be CIrcumstances 111 whIch the non renewal of a fixed-term 
contract provIdes a legItimate ground for compla111t " lC] Rep01 ts 1956, p 91 ef LUKIN, 
pp 112, 122, R J Dupuy, "Le drOIt des relatIOns entre les orgamsatIOns mternatIOnales,' 
RCADl, v 100 (1960-II), P 521 

62 le] Reports 1962, pp 160, 161 ThIS Op111IOn met WIth senous ObjectIOns by 
some Judges precIsely because there were, they ma111tall1ed no grounds for presumptIOn 
that the practIce 111 questIOn had been accepted See mfia, pp 106 
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A certain explanation is still needed in connection with the sporadic 
facts of the Court's calling upon arguments other than practice and acquies
cence, when ascertaining customary rules of international law. For example, 
in the Advisory Opinion of 1927 on Jurisdiction of the European Commis
sion of the Danube between Galatz and Braila the Commission argued for 
its jurisdiction in relation to Braila on the basis of the fact that, since the 
Commission's task is to keep free navigation on the maritime Danube, 
"it would be inconceivable that the territorial jurisdiction of the European 
Commission should be interrupted by part sectors subject only to terri
torial authorities [of Rumania]."63 

In the Fisheries case of 1951 the Court based the legitimacy of the 
Norwegian claim for a special delimitation of the territorial sea also on 
economic considerations and on the configuration of the Norwegian 
coast.64 

Instances of this kind do not involve, however, the application of 
Subparagraph l(b) of Article 38 of the Statute, nor the problem of ele
ments of international custom in general, since those arguments played 
only a supplementary role, independent of the elements of practice and 
the acceptance of practice as a manifestation of law. Those examples 
prove only the, practically speaking, unlimited freedom enjoyed by the 
Court in considering all circumstances and arguments which might support 
or oppose the existence of a certain customary rule of internationallaw.65 

(b) Elements of International Custom in the Practice of Applying Rules 
Already Ascertained 

Cases of the application of customary rules already fixed whose binding 
force the Court did not verify, are numerous. Among them priority of 

63 PCIJ Series B 14, p. 62. 
64 ICJ RepO/ts 1951, p. 133; see also MacGIBBoN, Customary International Law, 

p. 136. 
65 " ... State interest may be the reason or motive for the building up by prescrip

tive means of a historic title or special rights not normally accorded by law. But ... it 
is the usage or custom, acquiesced in by other States, that constitutes the legal foun
dation of source of the right." Sir Gerald FITZMAURICE, "The Law and Procedures of 
the International Court of Justice 1951-1954: General Principles and Sources of Law," 
BYIL 1953, p. 69. 
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mention goes to those cases in which there are no indications at all as 
to on what the Court based the binding force of the rule. Such practice 
does not raise objections, when rules at stake are so well known and accept
ed as the principle of freedom of the sea.66 In other cases, the absence 
of any justification of the validity of a certain rule seems less well grounded. 
For example in the Lotus case the Court declared: "It is certainly true that ... 
vessels on the high seas are subject to no authority except of the State 
whose flag they fly."67 Similarly, in the Judgment of 1933 in the Danish
-Norwegian case on the Legal status of Eastern Greenland: "The Court 
considered it beyond all dispute that a reply of this nature given by the 
minister of Foreign Affairs on behalf of his Government ... is binding."68 

In both cases it must be presumed that there came into play, if not 
directly customary rules, then at any rate certain logical consequences 
of such generally accepted rules: in the Lotus case-a rule of customary 
maritime law; and in the Eastern Greenland case-of implied competence 
of State organs. At the same time, no conclusions may be drawn as to 
the elements of custom which the Court took as a basis. What is more, 
it is not at all certain that those principles were so well established and 
obvious that it sufficed to quote them without any statement of justi
fication. For instance, it follows from Judge Anzilotti's dissenting opinion 
in the Eastern Greenland case that "no arbitral or judicial decisions 
relating to international competence of a Minister for Foreing Affairs 
has been brought exhaustively treated by legal authorities". Only in 
this Judge's opinion "it must be recognized that the constant and 
general practice of States has been to invest the Minister for Foreign 
Affairs ... with authority to make statements on current affairs to foreign 
representatives" and that "declarations of this kind are binding upon 
the State."69 

It is true that sometimes we may find expressions additional to the 
rules cited by the Court. These descriptions express nothing, however, 

66 In precisely this way the Court referred to it in the Lotus case: "In virtue of the 
principle of the freedom of the seas ... " PCIJ Series A 10, p. 25; see also ibid., A 17, 
p. 29. 

67 Ibid. 
68 Ibid., A/B 53, p. 71. 
69 Ibid., p. 91. 
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about the criteria on which the Court has based itself. In the Advisory 
Opinion of 1923 on Delimitation of the Polish-Czechoslovakian Frontier 
(question of Jaworzina) the Court declared that a certain interpretation 
"must be respected by all, in accordance with the general principle: ejus 
est interpretare legem cujus condere."7o In the Advisory Opinion of 1925 
on the Exchange of Greek and Turkish populations the Court took as basis 
"a principle which is self evident ... "71 The "fundamental principle of 
the maintenance of contracts and agreements duly entered" was cited 
in the Judgment of 1926 in the Mavrommatis Jerusalem Concessions 
case.72 The principle that no one can be judge in his own suit was mentioned 
as a "well-known rule" in the Advisory Opinion of 1925 on Interpreta
tion of Article 3, Paragraph 2, of the Treaty of Lausanne (frontier between 
Turkey and Iraq).73 A "familiar principle," that "where a contract is am
biguous, resort may be had to the manner of performance in order to 
ascertain the intention of the Parties" is mentioned in the Judgment of 
1929 in the case concerning the Payment in Gold of the Brazilian Federal 
Loans issued in France.74 In the Judgment of 1924 in the Mavrommatis 
Palestine Concessions case, the Court cited the "elementary principle 
of international law that a State is entitled to protect its subjects, when 
injured by acts contrary to international law committed by another State, 
from whom they have been unable to obtain satisfaction through ordi
nary channels. "75 

These examples seem to indicate that the Court did not consider it 
appropriate to add any justification in cases in which universally accepted 
customary rules were applied. Moreover, it also seems as if the Court 
preferred to avoid classification of the rules ascertained. Especially it 
would be difficult, in view of the very controversial character of 

70 Ibid., B 8, p. 37. 
71 "a principle which is self-evident, according to which a State which has con

tracted valid international obligations is bound to make in its legislation such modi
fications as may be necessary to ensure the fulfilment of the obligation undertaken." 
ibid., B 10, p. 20; see also ICJ Reports 1951, p. 21. 

72 PCIJ Series A 5, p. 48. 
73 Ibid., B 12, p. 32. 
74 Ibid., A 20-21, p. 119. 
75 Ibid., A 2, p. 12. 
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Subparagraph I (c), to decide whether a given rule belongs to customary 
rules sensu stricto or to general principles mentioned in that Subpara
graph.76 

From the point of view of the problems here studied, certainly the most 
interesting are those cases of application of already fixed rules in which 
there are already some distinct hints to the elements of custom. 

The element of practice, for instance, has been mentioned in the case 
of 1926 concerning Certain German Interests in Polish Upper Silesia 
(merits) where we read of "derogations from the rules generally applied 
in regard to the treatment of foreigners and the principle for vested rights."77 
Similarly, in the Factory at Chorzow case of 1928 (claim for indemnity
merits) : 

The essential principle contained in the actual notion of an illegal act - a principle 
which seems to be established by international practice and in particular by the deci
sions of arbitral tribunal - is that reparation must ... wipe out all the consequences 
of the illegal act. .. "78 

In the Corfu Channel case of 1949 the Court also applied a principle 
based above all on international practice. It declared: 

It is true, as international practice shows, that a State on whose territory or in whose 
waters an act contrary to international law has occurred, may be called upon to give 
explanation.79 

The element of acquiescence was certainly implied where the Court 
used such expressions as "generally accepted in international law," "accept
ed principle of law" or "generally accepted principle."80 For example 
in the Corfu Channel case just cited, the Court described as "generally 
recognized" the following "general and well recognized principles: ele
mentary considerations of humanity ... the principle of freedom of mari
time communication, and every State's obligation not to allow knowingly 
its territory to be used for acts contrary to the rights of other States."81 

76 See infra, Chapter Four. 
77 PCIJ Series A 7, p. 22. 
78 Ibid., A 17, p. 47. 
79 ICJ Reports 1949, p. 18. 
80 PCIJ Series A 7, p. 22; ibid., B 16, p. 25; ibid., A/B 44, p. 24. 
81 ICJ Reports 1949, p. 22. 
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In a few instances, the Court hinted also at both elements of custom. 
using only different expressions. In the S.S. Wimbledon case of 1923, 
constituting an intermediate instance of application of a fixed rule and 
of its ascertainment, the Court quoted precedents and, as an element of 
recognition - general opinion. The Court stated: 

The precedents ... afforded by the Suez and Panama Canals ... are merely illustra
tions of the general opinion according to which when an artificial waterway connecting 
two open seas has been permanently dedicated to the use of the whole world, such wa
terway is assimilated to natural straits in the sense that even the passage of a belligerent 
man-of-war does not compromise the neutrality of the Sovereign State under whose 
jurisdiction the waters in question lie.82 

Similarly, in the Advisory Opinion of 1956 on Judgments of the Admi
nistrative Tribunal of the I. L. O. upon Complaints made against Unesco 
the Court described directly as "generally accepted practice" the prin
ciple that "legal remedies against a judgment are equally open to either 
party."83 

Another example may be found in the Nottebohm case (preliminary 
objection) where the Court declared: 

Paragraph 6 of Article 36 [of the Statute of the Court] merely adopted ... a rule 
consistently accepted by general international law in the matter of arbitration. Since 
the Alabama case, it has been generally recognized, following the earlier precedents ... 8+ 

Both elements of custom were also distinctly mentioned in the Advi
sory Opinion of 1954 on the Effect of Award of Compensation made by the 
United Nations Administrative Tribunal: 

According to a well-established and generally recognized principle of law, a judge
ment rendered by such a judicial body is res judicata, and has binding force between 
the parties of the dispute.85 

The instances quoted above of application of already established 
rules, except those where there is absolutely no information as to what 

82 peIJ Series A 1, p. 28. 
83 IeJ Reports 1956, p. 85. 
84 Ibid., 1953, pp. 119-120. 
85 Ibid., 1954, p. 53. See also peIJ Series B 6, p. 36; ibid., B 12, p. 30; le! Report~ 

1950, p. 281; ibid., 1951, p. 21. 
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kmd of rule the Court took as a basIs, confirm what has been saId so far 
concermng elements of mternatIOnal custom In all those cases, 111 a very 
general way and uS111g dIfferent terms, the two elements (practIce and ItS 
acceptance) have been consIdered Those examples are at the same tIme 
eVIdence of the wide range of dIscletIOn claImed by the Court 111 applymg 
law 111 general 

There IS yet another category of 111stances, a numerous one, as regards 
WhICh the Court has applied rules ascertamed by It or other tnbunals 
m own prevIOus declSlons and op111IOns Such cases wIll be discussed 
III Chapter FIve devoted to the ascertamment of customary rules 

THE ELEMENTS OF INTERNATIONAL CUSTOM IN THE DISCUSSIONS OF THE 

UNITED NATIONS INTERNATIONAL LAW COMMISSION 

The Reports of the InternatIOnal Law CommIsSIOn are of pnmary 
Importance for the dIscuSSIOns on customary law, 111 VIew of the functIOn 
and structure of that organ of the Umted NatIOns General Assembly 86 

In particular, the debates at the 1949 and 1950 seSSIOns, devoted to, 
among other problems, that of "ways and means of mak111g the eVidence 
of customary 111ternatIOnal law more readIly avaIlable" contnbute enor
mously to elucIdatIOn and better comprehensIOn of the eXlst111g dIvergen
ces as regards 111ternatlOnal custom and ItS elements 87 

86 In Pohsh hterature the outstandmg Importance of the work of the Umted Na
tIOns InternatIOnal Law CommIsSIon has been emphasIzed by Professor KLAFKOWSKI 
(The Potsdam Agreement, Warszawa 1963, pp 2-4, 38-50) 

87 ThIS problem was dealt by the COml1llSSIOn pnmanly accordmg to the prOVI
SIons of Article 24 of ItS Statute WhIch reads as follows "The CommIsSIOn shall consIder 
ways and means for makmg the eVIdence of customary mternatIOnal law more readily 
avaIlable, such as collectIOn and publIcatIOn of documents concernmg State practIce 
and of the deCISIOns of natIOnal and mternatIOnal courts on questIOns of mternatIOnal 
law, and shall make a report to the General Assembly on thIS matter" Ways and Means 
of Makll1g the EVIdence of Customary InternatIOnal Law More ReadIly Avatlable, Ple
pm atory WOI k wuhll1 the purvIew of artIcle 24 of the Statute of the IntelnatlOnal Law Com
miSSIOn (Memorandum submItted by the Sec} etary-Genel al) (A/CN 4/6), New York 
1949, pp 4-5 The members of the CommIsSIon who were natIOnals of the SOVIet Umon 
and CzechoslovakIa temporanly WIthdrew from the dIscuSSIOns Later on, however, 
from theIr resumed particIpatIOn It follows that they accepted the re~ults of the Commls-
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A working paper on this subject was prepared for this Commission 
by Manley HUDSON. In the part of it dealing with requirements which 
must be fulfilled for a customary rule of international law to exist, Hudson 
wrote: 

Seeking with Brierly (p. 62) "a general recognition among States of a certain prac
tice as obligatory", the emergence of a principle or rule of (,ustomary international law 
would seem to require presence of the following elements: 

a) concordant practice by a number of States with reference to a type of situation 
falling within the domain of international relations; 

b) continuation or repetition of the practice over a considerable period of time; 

c) conception that the practice is required by, or consistent with, prevailing inter
national law ; and 

d) general acquiescence in the practice by other States. 

Of course the presence of each of these elements is to be established as a fact by 
a competent international authority.88 

Hudson further added: 

If this outline of the necessary elements is somewhat lacking in precision, it may 
serve nevertheless as a guide for determining the character of the evidence of customary 
nternational law which should be made more readily available.89 

A single glance will show that the requirements enumerated are very 
rigorous, exceeding those envisaged in Subparagraph l(b) of Artiole 38 
of the Statute of the Court. Hudson also certainly asserted too readily 
that "nearly all treaties on the subject were in agreement to accept the four 
elements enunciated in Subheads (a), (b), (c), and (d)."90 

The debate on elements of custom started from the last Subheading 
(d), which, roughly speaking, corresponded with the requirement of accept
ance as law in the Statute of the Court. 91 

sion's deliberations in their entirety. See, for instance, Krilov's proposal referring to 
pUblication of the documents of the Commission, YILC 1955, v. I, p. 238. See also ibid., 
1956, v. I, p. 1; ibid., 1958, v. I, p. 184. 

88 YILC 1950, v. n, p. 26. 
89 Ibid. 
90 Ibid., v. I, p. 4. 
91 For the sake of clarity, the opinions on each sub-heading of Hudson's draft, 

which were scattered, have been collected. 



Scelle, Chairman of the session, speaking first said that practice was 
not enough. By contrast with the opinions of certain authors, he believed 
that the idea of international custom implied general acquiescence, and 
that opinio juris sive necessitatis was essential.92 

In reply to Scenes's question as to whether the two "sources" mentioned 
in Subheads (c) and (d) in Hudson's enumeration corresponded to opinio 
juris sive necessitatis, Hudson replied in the affirmative, and explained 
that this opinio "must be shared by the States establishing the practice." 
He pointed out that sub-heading (d) was not well translated into French. 
It should be "d'etre generalement admis sans protestation de Ta part 
d'autres Etats."93 

Next, Scelle pointed out "the great danger involved in confusing prac
tice and custom." He mentioned as example the opinion expressed by 
Professor Guggenheim.94 In Scene's opinion "a practice must have re
ceived general acquiescence, as was stated in the English text." In reply 
to one of the members of the Commission he added, however, that "re
gional custom was not excluded," and in this case, too, "acquiescence 
was necessary ... by the regional community."95 

When Professor Franr,;ois (Holland) called the attention of the Commis
sion to a certain difference of opinion, "since the Chairman [Scelle] had 
spoken of acquiescence, whereas Mr. Hudson had merely mentioned 
absence of protest," Scene explained that "as acquiescence could be tacit. 
absence of protest was sufficient for acquiescence."96 

Cordova (Mexico) was of the opinion that "acquiescence by all States 
was necessary, not merely tacit assent." Scelle, however, thought that 
"implicit general acceptance was sufficient," that is, not universal. 97 

El-Khoury (Syria) agreed that "absence of objection might amount 
to acquiescence." He asked however, whether "if the new practice had 

92 YILC 1950, v. I, p. 4. 
93 Ibid., p. 5. 
94 Ibid. See Paul GUGGENHEIM, "Les deux elements de la coutume en droit inter

national," La technique et les principes du droit public, Etudes en I'Honneur de GeO/'ges 
Scelle, Paris 1950, p. 166; cf. Karol WOLFKE, "L'element subjectif dans la coutume 
internationale," Zeszyty Naukowe Uniwersytetu Wroclawskiego, Seria A Nr 27, Prawo 
VU, 1960, p. 166. 

95 YILC 1950, v. I, p. 5. 96 Ibid. 97 Ibid. 
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not been apphed to partIcular States, could the absence of protest on 
theIr part be consIdered as Implymg acqUIescence" In reply, Hudson 
stressed that he "preferred the wordmg m EnglIsh acqUIescence geneIally 
by other States m the practIce," to the French text "dans la pratIque 
d'autres Etats," vluch was mcorrect In Hudson's opmIOn "what was 
mvolved was consensus of opmIOn proved by acqUIescence "98 

In answeI to a request of Mr El-Khoury, Hudson gave as example 
of concordant practlce whIch had receIved the acqUIescence of a number 
of countnes the contmental shelf In reply to Mr EI-KhoUly's questIOn 
as to, "when a pllnclple could be legarded as rece1Vmg general acqUl
escence," Hudson repeated once more, what IS very essentlal here, that "ab
sence of protest was the cntenon" Mr EI-Khoury could not agree WIth 
thIS opImon He could not see "why any partIcular State should protest 
agamst agleements, whIch dId not concern It," and he thought "Subhead
mg (d) of Hudson's enumeratIOn was unnecessary "99 

Thus ended the exchange of oplmons on Subheadmg (d) Clearly, 
the dlveIgences and doubts, especIally at the begmnmg of the dIscussIOn 
were numerous Fmally, however, the maJonty, It seems, fell mto agree
ment WIth Hudson For the eXIstence of a customary rule of l11ternatIOnal 
law It suffices, then, that practIce should be taCItly recogmzed, absence 
of protest bemg suffiCIent eVIdence of such recogmtIOn It was agleed, 
also, that acqUlescence, to be sure, must be general, but there may eXIst 
also customary regIOnal rules 

Note the use alternatIvely of such terms as "acqUIescence," "assent,' 
'OP111l0 JUrzs Slve necessltatls," and "absence of protest" From the dISCUS
sIOn m the CommIssIOn, It follows that those expressIOns have been 
ultImately recogmzed as eqUIvalent They correspond, m general, WIth 
the reqUIrement of "accepted as law' m Subparagraph l(b) of ArtICle 38 

The other elements of custom enumerated by Hudson m hIS papel 
encountered even more defimte ObjectIOns 

Subheadlllg (a)~that IS, "concordant plactIce by a number of States 
WIth reference to a type of SItuatIOn wlthm the domam of mternatIOn[ll 
relatIOns," provoked Cordova's questIOn as to whether the expressIOn 
"a number of States" meant the most powerful States or those faced WIth 

98 [bid 99 Ibld 
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particular situation." He himself was of the Opll110n that "international 
law was established by States with more frequent international relations, 
and hence primarily by the great Powers." Hudson answered in an evasive 
way that "he tried to avoid introducing the idea of power, but that he did 
not think that practice by a single State was sufficient to establish custom."lOO 
From this explanation of the special rapporteur himself, it would follow 
that the requirement "a number of States" means only: more than one. 
In other words, referring to the Subheading (d) already discussed, practice 
of a few States suffices, provided that such practice is recognized by other 
States. 

Referring to the element described in Subheading (b) (continuation or 
repetition of the practice over a considerable period of time), Mr. Amado 
(Brazil) mentioned the novel opinion of "a contemporary French 
author" to the effect that "diuturnitas was not as important as has been 
thought hitherto, and that a single precedent could be sufficient to create 
a custom."lOl Hudson agreed that "it was difficult to define what was 
meant by 'over a considerable period of time'." He was, however, against 
deletion of that provision, since he felt that "the repetition was necessary." 
Speaking on continental shelf, Hudson stressed that there had been a con
cordant practice by a number of States since 1942 and that one must 
wait another 25 years since "a nascent rule of international law was in the 
making."102 Such a determination of the period required for the ripening 
of a custom has, however, no foundation either in international practice 
or in doctrine. 

Brierly (Great Britain) was not altogether convinced that Subheading 
(b) was necessary. According to him, essential was opinio juris sive neces
sitatis-that is, the element corresponding to the requirement "accepted 
as law," which sometimes, in Briedy's opinion, can rise "at a moment's 
notice." For example, the principle of sovereignty in the air, which had 
been a matter of opinion up to the 1914 war, was then settled at once. 
Generally speaking, opinio juris sive necessitatis did not, Brierly thought. 
arise for a considerable time, but there were exceptions to the rule. This 
view was also shared by Mr. El-Khoury who, in turn, cited the example 
of the Niirnberg principles.1 03 

100 Ibid. 
103 Ibid. 

101 Ibid. See also infra, Chapter Two. 102 YILC 1950, v. I. p. 5. 
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Mr. Sanstrom (Sweden) argued that opmlO JUrzs sive Ilecessitatis was 
relative, and that particular circumstance-for example, positive reco
gnition by States-could shorten the period required for the establishment 
of a customary rule.1 04 In the second part of the discussion on the draft 
report of the International Law Commission, Mr. Alfaro added that 
"customary law was constantly developing, at a rate which today seemed 
to be getting faster and faster." As example he quoted the law in relation~ 
to air navigation,l05 

In the end, requirement of long duration of the practice did not hold 
good either. On the contrary, the majority of members of the Commission 
agreed that international custom may nowadays arise very quickly. 

Subheading (c) of Hudson's draft, demanding that "practice should 
be required by, or consistent with, prevailing international law," met 
with strong criticism by the members of the Commission. For example, 
Amado doubted whether this subheading was in keeping with opinio 

juris sive necessitatis. Hudson explained that this stipulation "was given 
by practically all authorities he had consulted."106 Yepes (Columbia), 
on the other hand, "felt that the word "required" in Subheading (c) could 
not stand." If custom must be consistent with international law, "it ceased 
to be a source of that law." He pointed out that, for instance, "with regard 
to continental shelf, the custom was contrary to the prevailing international 
law."107 A similar objection was raised by Amado. If "required" meant, 
that there had to be a law prior to the custom, it "ceased to be primordial 
source of law." Scelle was also of the opinion that "it was somewhat con
tradictory to state on the one hand that custom is the basis of law, and 
on the other, that it must be consistent with law." Yepes added that "cus
tom could depart from prevailing international law, otherwise it had no 
raison d'etre." 108 

In reply to this criticism, Hudson suggested another wording of Sub
heading (c): "conception that the practice is not inconsistent with pre-

104 Ibid., p. 6. 105 Ibid., p. 275. 106 Ibid., p. 5. 
107 Ibid., p. 6. While in Subheading (c) practice is referred to, Yepes spoke through

out of "custom". The interchangeable use of that term, once in the meaning of practice, 
in other cases of customary rule is characteristic of entire discussion on elements of 
custom in the Commission. 

108 Ibid. 
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\aIlmg mternatIOnallaw" As If apologlZlng for hIS draft, he added, that 
"the authors of Article 38 of the Statute of the InternatIOnal Court, and 
of Artlcle 24 of the Statute of the CommIsSIOn had no very clear Idea 
as to what constltuted mternatIOnal custom Hence It would be useful 
to lay down general prIncIples so as to be able to comply WIth the pro
v]S10nS of ArtIcle 24 of the Statute of the Statute of the Comn1lSsIOn "109 

The last reqUIrement by Hudson that "every element enumerated 
111 Subheadmgs (a) to (d) should be establIshed as a fact by a competent 
authOrIty" was also rejected by the members of the CommISSIOn Yepes 
wondered "how a custom could be mvoked before the InternatIOnal Court 
of JustIce at the Hague If It must first 'be establIshed as a fact by a com
petent mternatlOnal authollty " "DId a lUle of customary law not eXIst 
unt1l1t was so establIshed?" - he asked Hudson lephed to thIS that "a S111-
gle State could not deCide of ItS own accord that the constItuents of 
custom were present" What he had 111 mmd was the InternatIOnal 
Court of JustIce Scelle, on the other hand, thought "that publIc 
op111IOn m the vanous States should be regarded as an 111ternatIOnal 
authOrIty What was reqUIred, he contmued, was a consensus of op111IOn 
explessed by the authOrItIes WhICh m any gIven State had the power to 
establIsh custom" Moreover, he argued that "natIOnal courts of JustIce 
were equally competent, Slllce any court could establIsh the eXIstence 
of a cUStOlll "110 

The ChaIrman's oplllIOn that the members of the CommIsslOn as 
a whole "shared Hudson's VIews" and that "It would be suffiCIent to make 
some slIght alteratIOns to Hudson's text to satisfy the COmITIlSSIOn" ploved 
too optimIstic In the course of the dISCUSSIon, m face of accumulatmg 
ObjectIOns and dIlferences, It was repeatedly 111dlcated, that what the 
CommISSIOn had to do, was to establIsh a general conceptlOn of what 
constltuted a rule of customary law The representatIve of the Secretary 
GeneIal, Kerno, took hIs stand m OpposItlOn to definmg custom at all 
In hIS opmIOn, "all that was reqUIred at present was agreement 111 general 
terms, and If thIS could be reached, It would be a constructIve achIevement" 
Amado even wondered "whether It would not be preferable to cut out 
the part of the document gIVlJ1g Hudson's personal opmIOns," because 

109 lbld JlO lbld 
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he thought that "changes would have to be made m It on whIch It would 
be dIfficult to reach agreement" 111 

Under the pressure of cntIcIsm, Hudson mtroduced certam rather 
ummportant alteratIOns to the elements of custom proposed by hIm 
In partIcular, m Subheadmg (b) he abandoned the reqUIrement that prac
tlce estabhshmg custom should contmue over "a consIderable penod of 
tIme" and contented hImself wIth "some penod of tIme" As to Subhead
mg (c), Hudson reqUIred only that practlce should "not be forbIdden by 
prevadmg mternatIOnal law," 112 and not, as before "conceptIOn that 
the practlce IS reqUIred, or consIstel1t wIth, prevaIlmg law" 

These amendments dId not satIsfy the CommISSIOn Bnerly wondered 
whether It was at all deSIrable for the CommIssIOn, as he put It "to em
bark on a questIOn of doctnne, as It would be dIfficult to find a formula 
on WhICh all members of the CommIsIsIOn could agree" Cordova on 
the other hand thought that "a defimtIOn of the term 'customary law' 
would be useful, but too dIfficult to construe" Hudson stdl endeavoured 
to defend the part of hIS draft report concernmg elements of mternatIOnal 
custom by advancmg among other arguments that of "mterest m the 
sCIentIfic world" He dId not succeed, however, The CommIssIOn, by 
seven votes to three, decIded to delete tills part of the draft Ieport 113 

The dIscussIOn here presented on elements of mternatIOnal custom 
IS certamly very mstructIve It shows how dIvergent m fact opmIOns on 

111 [bid 

112 The subheadmgs rejected by the ComnnsslOn read m therr final wordmg as fol
lows Before hstmg the vanous types of matenals WhICh serve as eVIdence of customary 
mternatlOnallaw, the ComnusslOn deemed It appropnate to conSIder the elements WhICh 
should be present before a pnncIple or rule of customary mternatlOnal law can be saId 
to have become estabhshed A good measure of agreement seems to eXIst among authors 
of treatIes as to what these elements are As a gUide for determInIng the character of 
the eVIdence of customary mternatIonal law WhICh should be made more readlly avaIlable, 
the CommIssIon concluded that the emergence of a prmcIple or rule of customary mter
natIOnal law IS generally thought to reqUITe the presence of the follOWIng elements 
concordant practIce by a number of States WIth reference to a SItuatIOn faIlIng WIthIn 
the domam of mternatlOnal relatIOns, contInUatIon or repetItIOn of the practIce over 
some penod of tnne, conceptIOn by the States engaged that the practIce IS not forbIdden 
by prevalhng mternatIonal law, and general acqUiescence In the practIce by States other 
than those engaged" [bid, p 275 

113 [bid, pp 275-276 

T'\.. v, 0111\..[' C"Gbt0111 In Prese l.t 4 



50 

that subject stIll are, although, as the rapporteur declared, he had based 
the elements plOposed by hun on an alleged unammIty 111 the doctnne 
of111ternatlOnal law 

The debates 111 the InternatIOnal Law CommIssIOn lead, howeveI, 
also to certam posItIve concluSIOns, whIch to large extent agree wIth those 
arnved at upon analysIs of the junsprudence of the Permanent and the 
new Court The maJouty of the CommIssIOn was then of the op111IOn 
that there IS no ground for preCIse determ111atIOn of the element of practIce 
In paltlcular, there IS no need for practIce be111g general or long In general, 
the members of the CommIssIOn agreed that custom mIght an se veIY 
quIckly nowadays by VIrtue only of a few precedents Also customary 
regIOnal-that IS, partIcular-rules are not excluded The element of 
acceptance was recogmzed as deCISIve Although vanously defined, for 
the majonty It amounted to taCIt or presumed acqUIescence mamfested 
ma1111y by absence of protest aga111st the practIce PrecIsely 111 thIS sense, 
some of the members of the CommIssIOn used the term "opznlO JUrzs Slve 

necessltatls " 

AN ATTEMPT AT INTERPRETATION OF THE ELEMENTS OF 

INTERNATIONAL CUSTOM 

The VIews of the drafters of the Statute of the Court, those expressed 
by the Court Itself, and by the membeIs of Umted NatIOns InternatIOnal 
Law CommIssIOn llldlcate that the present 111ternatIOnal law reqUIres 
two elements for the eXIstence of an lllternatIOnal custom the element 
ofpractlce (called the matenal element) and the dIfferently named subjectIve 
element, correspondlllg to the reqUIrement of "accepted as law" 111 Sub
paraglaph l(b) of ArtIcle 38 of the Statute of the Court 114 Here, however 

114 The opmlOns of wnters on mternatlOnal custom have been many tImes dISCUS
sed, especIally m the works by GIANNI, BASDEVANT, KELSEN and MATEESCO See BIbho
graphy Professor SORENSEN wntes 'Malgre les dIfferences apparentes on VOlt s'en 
degager nettement Jes deux elements dont se compose la coutume d'apres la doctrme 
tradItlOnnelle d'une part, un element matenel, la repetitIOn generale de faIts ou d'actlOns 
analogues, et, de l'autre, un element psychologIque, l'oPZnIO .JUriS szve necessztatzs, une 
certame conVIctIOn de la necessIte JurIdIque des actes en questIOn 'SORENSEN, Les SOUl

ces, p 85 In a somewhat dIfferent way, thIS concordant doctnne has been descnbed 
by Professor GUGGENHEIM Blen que dlfferant sur des pomts parfOls Importants, les 
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the agreement of opinions ends. As to details-that is, what must be the 
nature of practice and what is the essence of the subjective element-the 
divergence of views has, so far, been large. Only recently, most probably 
under the influence of the Court, an increasing tendency to converging 
of opinions on this subject can be observed. 

Hence there seems to be a growing understanding that it is impossible 
to determine exactly and a priori what SOl t of practice may lead to the 
formation of international custom. This trend may be seen, for instance, 
in the express disregard by the Court of the sole requirement in Subpa
ragraph l(b) that practice should be "general." It is also striking that 
in the discussions in the International Law Commission, in fact, no one 
of the elements enumerated by Hudson withstood objections. In parti
cular, it turned out that such conditions as longevity of the plactice, the 
participation in it of a large numbet of States, and its agreement with the 
existing law are either relative or quite unnecessary.U5 One may risk saying, 
that in present international law there are no precise pre-established con
ditions for custom-creating practice, except the one general condition 
that it must give sufficient foundation for presumption that the States 
concerned accepted it as binding. The decision as to whether this condition 
has been fulfilled in a particular case must be left to the organ ascertaining 
the existence of custom. 

The problem of the subjective element in international custom is much 
more complex. U6 Whereas practice constitutes what might be described 

auteurs qui adherent it la doctrine dominante affirment que la coutume implique la 
coexistence de deux elements: un element materiel (consuetudo), consistant en la repe
tition prolongee et constante des meme actes exterieurs, et un element psychologique 
(opinio juris sive necessitatis) consistant en la croyance au caractere obligatoire de l'usage 
ainsi cree." GUGGENHEIM, Traite, v. I, p. 46. 

115 See above for the pronouncements in the discussion in the International Law 
Commission and also S0RENSEN, Les sources, pp. 98,102; MacGIBBoN, Customary Intel
national Law, pp. 120-121. 

116 Professor MacGIBBoN, in a chapter devoted to this element, wrote: "Article 
38 (1) (b) of the Statute ... provides little warrant for the meaning which is most often 
attributed to this troublesome element in international custom." Quoting the opinion 
by Professor Briggs that the psychological element "has created more difficulties in 
theory than in practice", MacGIBBoN added: " ... the difficulties created in theory have 
been formidable." MacGIBBoN, Customary International Law, p. 125. 
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as the raw material of custom, only the element of acceptance gives it 
the mark of law. That is why the differences of opinion on this sUbjective 
element of custom are closely combined with endless disputes on what 
is called the basis of the binding force of international law in genelal. 117 

Another obstacle in reaching agreement on this element is the common 
use of different terms. 

Special attention should be paid to the still widely applied latin term 
"opinio juris sive necessitatis." Misunderstandings arise as regards the 
fact that this term, having a definite meaning in the history of legal theory, 
is being applied by certain contemporary authors in different connotations 
or shades of meaning. 118 

The requirement opinio juris sive necessitatis was introduced into the 
modern theory of customary law by the historical school, principally by 
PUCHTA, as a reaction against the voluntarist conception of custom (against 
the Roman tacitus consensus populi and Groatian tacita conventio). The 
historical school, which based law on "the spirit of nation" (Volksgeist), 
considered opinio juris sive necessitatis as requiring that practice should 
be an expression of "the legal conscience of the nation" (Volksiiberzeu
gung). While the doctrine of international law has taken this conception 
over in the meaning that practice must be followed by a feeling of doing 
one's duty or doing what is right,119 some authors use the term opinio 
juris sive necessitatis also in a more general meaning-namely, that prac
tice should be accompanied by a conviction of acting according to a general 
sense of law, social needs, morality, etc. 120 Undoubtedly, the interpret
ation of international custom in the spirit of the historical school (with 
opinio juris sive necessitatis) is an interpretation with naturalistic tinge, 
since it implies that practice is only a manifestation of a certain already 
existing duty or right. 

After the First World War this requirement was severly criticized by 
Professors KOPELMANAS and KELSEN, and after the last war, by Professor 

117 See Chapter Six. 
118 See S0RENSEN, Les sources, pp. 105-111; KELSEN, Theorie, p. 262. 
119 G. PUCHTA, Das Gewohnheitsrecht, Erlangen 1828, b. Ill, pp. 24-119, espe

cially pp. 33-39; see also GUGGENHEIM, Contribution, p. 53 and S0RENSEN, Les sources. 
pp. 105-111. 

120 GIANNI, p. 133; S0RENSEN, Les sources, p. 106. 
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GUGGENHEIM 121 Among the vanous ObjectIOns raIsed agamst the subJec
tIVe element conceIved as a feelmg of duty or nght, the most convmcmg 
seems to be that practIce IS not by any means necessanly an expressIOn 
of an already eXlstmg rule or sense of duty On the contrary, practIce 
lS a law-makmg factor, whIch leads to a change m the eXIstmg law BesIdes, 
practIce IS very often exercIsed not only wIthout any feelIng of actmg 
accordmg to already eXlstmg law, but even wIth full conSCIOusness of 
actmg contrary to It The toleratIOn of practIce Justlfies the presumptIOn 
of ItS acceptance, whIch, m turn, leads to the establIshment of a new custo
mary rule 122 One mIght at most speak of fulfilment of opmlO JUriS Slve 

necessItatls when custom already eXIsts, but not m the process of ItS for
matIOn 

One may, of course, hold that, m fact, there IS no essentIal dIfference 
between the condItIOn that practIce should be "accepted as law" and that 
It should be exercJZed accordmg to an already eXIstmg duty, the former 
condItIon amounts to the latter and both are subjectIve and dIfficult to 
prove Such a conclUSIOn would be, however, a too far reachmg sImplI
ficatIOn, leadmg to mIsconceptIOns 

OpmlO Juns Slve necessltatls IS a conceptIOn clearly combmed WIth 
recog11ltIOn of a sort of ObjectIve law, where pIactIce IS not a creatIve 
factor but only eVIdence of an already eXlstmg nght Ol duty Even so, 
the Court m applymg Subparagraph l(b) of ArtIcle 38 of ItS Statute de
CISIvely based the eXIstence of mternatIOnal custom on the element of the 

]21 Lazare KOPELMANAS, Custom as a Means of the CreatlOn of JnternatlOnal 
Law," BYIL 1937, pp 127-151, KELSEN, Theorze, p 262-266, GUGGENHEIM, Les dell>;; 
elements, pp 275-284 Cf Roberto AGO, SCIence Jundlque et dlOlt mternatlOnal, 
ReADI, v 90 (1956-II), P 938 The opmlOn denymg any necessity for a subjective ele
ment was Isolated and met WIth strong cntlclsm For example Sir Gerald FITZMAURICE, 
who IS far from adoptmg a pOSitIOn of consistent POSltlVISm, has wntten" the theory 
which del11es the eXistence of any factor of consent, assent, acqmescence or recogl11tlOn, 
and attnbutes the emergence of the rule Simply to the usage Itself and the settled practICe 

Irrespective of any subjective element (I e whIch rejects the necessIty of the Opl11l0 

jUlIS) does not really bear exammatlOn' FITZMAURICE, Some PlOblems, p 162, see also 
WOLFhE, L'element, passim After the last war, Professor KELSEN, and lately Plofessor 
GUGGENHEIM, recogl11zed the necessity of a sort of subJectlve element See znfra, p 56 

122 ThiS argument was Cited also 111 the dISCUSSIOns of the Ul11ted NatlOm Inter
natIOnal Law CommIssIOn See supw, pp 44-45 
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will of States-strictly speaking, on practice presumptively accepted by 
the parties in the dispute. Acquiescence in a practice creates, then, new 
rules binding, at least, those States whose presumed acceptance of the 
practice can be ascertained. It was to that conclusion, it seems, that t1?:e 
majority of the members of the International Law Commission arrived 
when they agreed, together with Hudson, to recognize tacit acquiescence 
in practice as a sufficient condition of existence of a customary rule of 
international law. 

We should add here that legal conviction-that is, a criterion suggest
ing psychic experience of the acting parties-being subjective and prac
tically non-verifiable, is inconsistent with the required legal certainty. 
Even in municipal law, there is a tendency to avoid such criteria. Legal 
conviction of a State amounts to an anthropomorphism which is unaccept
able in international relations, especially in a society consisting of members 
whose cultural heritages and social systems differ so widely. 

In international relations, above all, objectively verifiable behaviour 
and attitude to such behaviour is decisive. If a State does not react openly 
against a certain practice, the presumption arises that it acquiesces in that 
practice and even that it is not opposed to the practice givi!1g rise to a new 
rule of international law. 123 

True, a clear distinction between the requirement of acceptance based 
on presumed will of States, and that of legal conviction of States, does 
not remove the difficulties involved in the subjective element of interna
tional custom. Both "will of a State" and "legal conviction" are meta
phors. There is, however, an important difference between them. While 
legal conviction of a State constitutes a vague, and hence unnecessary, 
element, one might say metaphysical, the will of State is something very 
real in international relations. This notion has a settled, agelong meaning 
and its application does not present particular difficulties. 

The tendency to replace opinio juris sive necessitatis by the requirement 
of presumed acceptance can be seen also in the latest pUblications on 
international custom. For example, Sir Gerald FlTZMAURICE in one of his 
articles on jurisprudence of the Court even divided customary rules of 
international law according to the role played in such law by the element 

123 See infra Chapter Five. 
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of consent. 124 This view was referred to by Professor Mac GIBBON in his 
article published in 1957 on "Customary International Law and Acquies
cence." True, this author endeavours to justify the necessity of both re
quirements -opinio juris sive necessitatis and acquiescence; ultimately, 
however, he arrives at the conclusion that both these elements reduce 
to one-to consent. 125 

Professor TUNKIN in his 1958 lectures devoted at the Hague Academy 
to co-existence in international law, also based customary international 
law on the will of States: 

Recognition or acceptance by a State of a certain international practice as a rule 
of law means an expression of a will of a State, it is a consent to consider this customary 
rule as a rule of international law therefore as a juridically obligatory rule.l26 

This lecturer also noted that many writers who reject the concept 
of pactum taciturn are of the opinion that "recognition" or "acceptance" 
of, or "consent" to consider a rule as legally binding "constitute a decisive 
element in the process of the creation of a customary norm of international 
law." Professor TUNKIN also draws attention to the ambiguous use made 
of the term "opinio juris sive necessitatis." 127 

Professor EHRLICH in the latest edition of his manual takes a pro
nounced stand in favour of presumed acceptance. Customary rule, accord
ing to him, binds because "it has been accepted presumptively by States 
as law. Hence it binds because one may presume that the State has given 
its consent in that rule." 128 

124 FITZMAURICE, The Law and Procedure (1951-54), pp. 68-69; see in./i"a Chapter 
Two. 

125 "The opinio juris is properly applicable to a practice only when a practice con
sists of submission to the exercise of a right, that is, when the practice is expressive of 
an obligation; and even then it is little more than the consequence of previous consent 
or acquiescence. It is this previous consent or acquiescence which is creative of the obli
gation: the consequent opinio juris may then accurately be said to be expressive of the 
rule in question, or evidence of it." MacGIBBoN, Customary International Law, p. 144; 
see also ibid., pp. 131, 132. 

]26 TUNKIN, Co-existence, p. 13; see ibid., pp. 9-18. Cf. BASDEVANT, Regles, p. 516; 
VISSCHER, Coutume, p. 356. 

127 TUNKIN, Co-existence, pp. 10, 15-16; see also ibid., Voprosy, pp. 94-95. 
]28 EHRLICH, Prawo, p. 23. 
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Further, Professor BIERZANEK when he wntes on lImItatIOns on the 
freedom of the hIgh sea stresses that such hmItatIOns "may be based only 
on the wIll of States expressed m a treaty, another legal act, or by tacit 
acqUIescence" 129 

Even Professor GUGGENHEIM, who untIl recently rejected the neceSSIty 
of any sUbjective element for the estabhshment of an mternatIOnal custom, 
In an article on local custom pubhshed m 1962 recogmzes the conditIOn 
of acceptance, at least on the part of the leadmg Powers 130 

Recently, m the practlce of the Court, m the InternatIOnal Law Com
mISSIOn and m present-day doctnne an Important role m the fonnatIOn 
of mternatIOnal customs has been attnbuted to protest ThIS concerns 

129 Remlgmsz BIERZANEK, Morze otwarte w sWletle pi awa mlfdzynarodowego, 
Warszawa 1960, p 114, see also Boleslaw WIEWIORA, Uzname nabytkow terytorzalnych 
w praWle mlfdzynaJodowym, Poznan 1961, p 79 Cf Cezary BEREZOWSKI, Kazlmlerz 
LIBERA, WOjclech GORALCZYK, Prawo Mlfdzynarodowe Publzczne, Warszawa 1962, 
p 112 

130 After the last war Professor KELSEN admitted the neceSSIty of a subjective 
element m the form of a sort of legal convlctlOn, hence oplmo JUYlS He wrote "The second 
element IS the fact that the mdlYlduals whose conduct constitutes the custom must be 
convmced that they fulfil a duty, or that they exerCIse a nght They must beheve 
that It IS a legal norm" Hans KELSEN, Prlllclples of InternatIOnal Law, New York 1952, 
p 307 Professor GUGGENHEIM refers to the condltlOns of formatlOn of a customary 
rule called upon m the new edltlOn of Kelsen's "Reme Rechtslehre" wntmg "Wle Kelsen 
mlt Recht ausfuhrt '1St dleser Tatbestand dadurch gekennzelchnet, dass sIch zur 
Rechtsgememschaft gehonge Menschen m gleIcher WeIse verhalten, dass dadurch 
m dIe Gewohnhelt durch Ihre Akte konstltUIerenden IndlYIduen der kollektIve WIlle 
ensteht, dass man slch so verhalten solI'" Professor Guggenhelm adds "Was somlt 
notwendlg erschemt, 1st em doppeltes zunachst das Bestehen emer PraxIs Sodann 
mussen dIe die Gewohnhelt konstltUJerenden Akte m der Welse erfolgen, dass diese 
PraXls objectlY gultlge Normen erzeugt, dIe als Gewohnheltsrecht von der jeweIhgen 
Rechtsverfassung anerkannt wel den" GUGGENHEIM, "Lokales Gewohnheltsrecht, 
Ostel relchlsche ZeltschYljt jUl ojfentlzches Recht, 1961, no 3-4, p 328 In partlcular 
the followmg sentence clearly mdlcates the reqUIrement of acceptance on the part "of 
most Important legal subjects ' "Nur bel 111cht bllateraler PraXIS erschemt daher das 
Entstehen emes Gewohnheltsrechtssatzes moghch, d h eme m emem 111cht ratlOnalen 
Verfahren erzeugte Norm, die emmal von den wlchtlgsten Rechtssubrektell als rechts
verbllldhch anelkannt 1St, und dIe daher auch fur dIe anderen Normadressaten ohne 
ZustImmung obhgatonsch erschemt " Ibld, p 334 Itahcs added 



37 

also authors who object to the conceptIOn of mternatlOnal custom based 
on consent.131 

What, however, IS protest, If not the most eVIdent expressIOn of the 
wIll of a State to the effect that It does not acqUIesce m a gIven practIce 
and hence that It does not consent to the formatIOn of a new customary 
lUle? To mamtam that ObjectIOn agamst a practIce IS merely eVIdence of 
absence of a "convIctIOn" or "feelmg" that the practIce IS m accordance 
wIth a duty 01 lIght, IS at least artrficIaI The protestmg State SImply does 
not want to tolerate thIS practIce and ItS eventual legal consequences 1"2 

On the other hand, absence of protest agamst a practIce does not necessa
nly mean that a gIven State consIders It as conSIstent WIth eXIstmg law 
It means only that the State acqUIesces m the practIce and m Its legal con
sequence And thIs IS Just what IS decISIve for the formatIOn of mternatlOnal 
custom, and hence, for the establIshment of a customary rule 

From the facts and arguments here dIscussed the followmg geneIal 
conclusIOns may be drawn 

(1) In the present mternatIOnal law, the eXIstence of an mternatlOnal 
custom, and hence the valIdIty of a customary rule, reqUIres a certam 
qualIfied practIce, whIch cannot however be determmed m detaIl m ad-

131 For example, PlOfessor VERDROSS, who firmly mSlsts on the cntenon of legal 
feelmg (Rechtsbewustsell1) holds at the same tIme so kann doch allgememes Ge-
wohnheItsrecht mcht gegen dIe Rechtsuberzeugung emes Kulturvolkes entstehen 
And as confirmatIOn of hIS opmIOn he cItes, Il1ter alta, the obJectIOns-and consequently 
protests-of Norway m the Fisheries case agamst the applIcatIOn of the ten-mIle rule 
to her coast Alfred VERDROSS, Volkenecht, 3rd ed, WIen 1955, p 119, see also VIS
SCHER, Coutume, pp 358-359, J L BRIERLY, The Law a/NatIOns, 5th ed, London 1955 
p 60, H LAuTERPACHT, SovereIgnty over Submanne Areas,' BYIL 1950, pp 393-398 
SIr Hersh LAuTERPAcHT, The Development 0/ InternatIOnal Law by the Intell7atlOnu[ 
COll1 t, London 1958, pp 379-381, Georg DAHM, Volkerrecht, v I, p 32 FOl more 
detailed dIscussIOn of the role of protest 111 modern theory of 111ternatIOnal custom, 
see MacGIBBoN, Customary InternatIOnal Law, pp 125-131 See also WIEWIORA, pp 69-76 

132 Professor MacGIBBoN defines protest m mternatIOnal law as follows A pro
test constItutes a formal ObjectIon by WhICh the protestmg State makes It known that 
It does not recogmze the legalrty of the acts aga111st WhICh the protest IS dIrected, that 
It does not acqUIesce m the SItuatIOn WhIch such acts created and that It has no 111tentron 
of abandon111g ItS own nghts 111 the premIsses" I C MacGIBBoN, "Some ObservatIOns 
on the Palt of Protest 111 InternatIonal Law, , BYIL 1953, p 298 



58 

vance. It must certainly be such as to give sufficient grounds for presump
tion that it has been recognized as expression of law by the States con
cerned. 

(2) The latter subjective element does not consist in any feeling, any 
conviction of States, but precisely in presumed acceptance of the practice 
as expression of law. 



CHAPTER Two 

FORMATION OF INTERNATIONAL CUSTOM 

INTRODUCTORY NOTE 

Knowledge of the process of formatlOn of 111ternatlOnal custom IS 
\ery Important for the organ whIch ascerta111s customary rules 111 order 
to apply them m a concrete case The process Itself IS not, however, legu
lated by law, S111ce custom IS not consclOusly created by anybody, It arIses 
111 the course of a mOle or less complex process m the sphere of mternatlOnal 
socIal phenomena 1 PosItIve mternatlOnal law (m ArtIcle 38 of the Sta
tute of the Court) defines only the condItlOns WhICh must be fulfilled 111 
order to gIve valIdIty of a customary rule Nothlllg IS SaId, however, as 
to how and when those condItIons are to be fulfilled 2 

WrIters on lllternatlOnal law pay comparatIvely a lot of attentlOl1 to 
the fOlmatIOn of mteInatlOnal custom Such consIderatlOns, however, 
are rarely based on detaIled analysIs of the actual COUlse of that process, 
,lllce only recently, and stIll on an lllsufficIent scale, have documents 
concermng State practIce been avaIlable. Moreover, only recently has 
the 111ductlVe method acquued broader acceptance m the doctrIne of 
ll1ternatlOnal law 3 

I The source of the customary law IS the commumty, or, more accurately the 
way of hfe of the commumty" GOULD, p 139 Certamly, there also eXIst rules con
sCIOusly created by the partles, not by means of express declaratIOns of w1l1 but by means 
of conclusIVe facts or artrliclally provoked precedents Such rules are not customary rules, 
but true tacIt conventIOns 

2 lbld See also GrnL, p 82, HUBERT, Pwwo, v n, pp 4-5 
3" the Immense matenal from which 'mternatlOnal custom ' may be gathered 

has hardly yet been touched by mternatlOnallawyers Nothmg could be worse than current 
repetltlOn of quotatIOns from the very hmlted repertOIre of diplomatIc notes which are 
taken over from one textbook mto another" Georg SCHW ARZENBERGER, "The InductiVe 
Approach to InternatIOnal Law,' 60 Ha! vard Law RevleH, (1946-1947), pp 593-594 
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In the present study, we have confined ourselves to certam prelllmnary 
statements and hypotheses concernmg the formatIOn of mternatIOnal 
custom 

It seems desirable m the first place to dlstmgmsh the mam stages of 
formatIOn of customs and the notIOns and terms mvolved m such forma
tIOn. The gIeatest number of mlsunderstandmgs are caused by confusmg 
the moment of formatIOn of a custom wIth that of ascertammg of an already 
eXlstmg custom. An 111ternatIOnal custom comes mto be111g when a certa111 
practIce becomes suffiCIently rIpe to Justify the presumptIOn that It has 
been accepted by States as an expressIOn oflaw At that moment the custom 
IS Iegarded as formed and the correspond111g customary rule of mternatIO
nal law, whIch may at any tlme be formulated, beg111s to have b111d111g 
effect. 

On the other hand, by ascerta1mng an eXlst111g custom or dIrectly a cus
tomary rule we understand such actIOn as the establIshment of the eXIst
ence of an mternatIOnal custom (or the fulfilment of Its elements), the 
formulatIOn of the correspond111g customary rule, and the fiX111g of Its 
range of valIdIty. Consequently, the formatIOn of a custom and the ascer
tam111g of custom or customary rule are two dIfferent notIOns to WhICh 
dIfferent facts correspond III realIty. 4 

WrIters are, III general, III agreement that the moment of formatIOn 
of a custom-and, hence, the moment III WhICh a customary rule begms 

4 It IS not excluded that 111 exceptIOnal cases the formatIOn of customary rules may 
COInCIde wIth the ascerta111ment of such All due reservatIOns be111g made, as an example 
of such fOlmatlOn we might mentIOn that of the rule WhICh constItuted the baSIS of the 
Nuremberg Judgment Even If there were pervIOUS precedents, the appropnate rule 
was fully recognIzed spontaneously only 111 the course of the last war, more preCIsely 
only when war cnm111als could be pUl1lshed and hence the legal baSIS for It had to be 
ascerta111ed See EI-Khoury's op111IOn 111 the Umted NatIOns IntelnatlOnal Law Com
mISSIOn, YILC 1950, v I, p 5, see also CYFRIAN, SAWICKI, FJawo l1orymbelskle, War
szawa 1948, p 518, YOKOTA, "War as an InternatIOnal Cnme," Glundplobleme des 
mternatlOnalen Rechts (Festschllft fU/ Jean Splropoulos), Bonn 1957 p 458 A dIfferent 
VIew was presented by Professor KUNZ, ("The Nature of Customary InternatIOnal Law, 
AJIL, v 47 (1953), pp 668) One nught say that 111 thiS case, lack of suffiCient prac
tice was balanced by the unal1lmous Opl11lOn of the entIre mternatIOnal commul1lty 
On the other hand, It may be doubted whether true customary rules here come 111tO play 
ConSIdering the lalge role played by acttve WIll, It was rather a sort of I11termedlate rule 
See mfra, Chapter FIve 
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to have binding effect-cannot be ascertained, since it is practically speaking 
intangible. 5 We can ascertain only whether at a precise moment the custom 
exists, or not, and at most, upon analysis of practice, make certain anti
cipations concerning the evolution of a particular custom. Every active 
intervention by States concerned in the process of formation of interna
tional custom transforms it into a treaty rule, or at least an intermediate 
rule. 6 

While the object of ascertaining customary rules is to determine their 
content and range of validity at a certain period, the formation of custom, 
like international relations themeselves, is a continuous process. 7 Neither 
the formation of custom nor even the most authoritative ascertainment 
of a customary rule completely interrupts the incessant evolution of custom. 
Even codification of a customary rule does not halt this evolution by accu
mulation of practice. 8 It is precisely this continuous evolution of custo
mary international law which compels us to a frequent ascertaining of 
customary rules, or at least to checking whether they still correspond 
to the actual international reality. The position of a court or other organ 
applying international customary law may be compared to that of a sailor 
on a shallow unregulated river. In nearly every case, before delivering 
a judgment, the court must make sure that the "current" of law is 
sufficiently "deep" to enable a decision in the case. 

Continuous as it is, the evolution of international custom is not infi
nite. Customs develop and extinguish. It is only the exact establishment 
of the moment of such that is practically impossible. This, however, has 
no serious consequences for the administration of customary law. To 
settle a legal problem, it is important to know only whether the rule in 
question existed at what is called the "critical moment," and not at which 
moment it actually began to have binding effect. 

5 See BASDEVANT, Regles, pp. 534-535; HUBERT, Prawo, v. II, pp. 4-5; S0RENSEN, 

Les sources, p. 111; GUGGENHEIM, Les deux elements, p. 281. 
6 See infra, p. 104. 
7 See GIANNI, p. 168; Yvon GOUET, La coutume en droit constitutionnel interne 

et en droit constitutionnel international, Paris 1932, p. 57. 
8 See Cezary BEREZOWSKI, Zarys mirdzynarodowego prawa publicznego, Warszawa 

1953, p. 36. 
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MECHANISM OF THE FORMATION OF INTERNATIONAL CUSTOM 

Notwithstanding the still scanty information available about the 
mechanism of international life in general, writers often describe the 
formation of international customs. Most frequently, they seek to set 
up an analogy with custom in municipal law-that is, customs binding 
in a society composed of individuals. Such an analogy, however, is no 
more than a very convenient and suggestive simplification, and >is somewhat 
arbitrary. For example, there is Cobbet's well known figurative comparison 
with the formation of a path across a common, where it is difficult to 
pin-point the precise moment at which the route acquired the character 
of an acknowledged path.9 A similar comparison for municipal custom 
was given by RENARD, who compared developing custom to a rolling 
snowball. 1D Another typical description based on analogy to municipal 
customary law may be found in F AUCHILLE. In the opinion of this author. 
international custom arises like all customs-that is, by repetition of 
actions in similar situations. Such conduct indicates, in Fauchille's opinion. 
that it answers need, and hence there are no grounds for not following 
such conduct in the future. 11 

Among newer descriptions of the formation of international customs 
which seem to take into account to a higher degree than their predecessors 
the specific features of the international society, primarily noteworthy 
is the mechanism presented by Professor McDOUGAL to justify, in con
nection with customary maritime law, the allege.d legality of American 
atomic bomb tests in the Pacific. 

9 Pitt COBBET, Leading Cases on International Law, 4th ed., London 1922, v. I, 
p. 5. 

10 G. RENARD, La valeur de la loi, Paris 1928. (See Claude du PASQUIER, Introduction 
a la theorie generale et a la philosophie du droit, 3rd ed., Neuchatel 1948, p. 49). 

11 "Corrunent s\~tablit la coutume? Comme se sont etablie toutes les coutumes: 
par la repetition d'actes semblables. Une relation internationale s'etant produit, les 
Etats interesses 1'on traitee d'une certaine fa90n. La meme relation s'etant reproduite 
a plusieurs reprises, entre les memes ou entre d'autres Etats, le meme traitement lui 
a ete applique-Cette repetition d'actes semblables demontre que la conduite suivie 
repond aux exigences de la situation. Pourquoi ne serait-elle pas aussi la conduite de 
1'avenir pour les hypotheses futures?" FAUCHILLE, Traite, v. I. p. I, p. 42. Cf. BASDE
VANT, pp. 534-535; VISSCHER, Coutume, pp. 356-357; Marcel SmERT, Traite de droit 
international public-Le droit de la paix, Paris 1951, v. I, p. 32; GIHL, p. 77. 
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If we dIsregard Professor McDoUGAL'S conclusIOns, hIS mechamsITl 
m ItS very general outlIne IS hlghly convmcmg He understands customaIY 
marItIme law not as a set of statlc rules, but as a contmuous process of 
ralSlng mutual claIms and the adoptIOn of an attItude to such claIms by 
competent State organs (declSlon-makers) States advance through their 
organs umlateral claIms (one mIght add by means of facts of conduct), 
and the other States appraIse these claIms In terms of the Interests of the 
world commumty (and prImarIly of theIr own) and ultImately accept 
them (by means of tacIt tolerance) or reject them (above all by means of 
protest).12 RIghtly Professor McDOUGAL has stressed that "It IS not 
of course the umlateral claIms but rather the recIprocal tolerances of the 
external decIsIOn-makers WhICh create the expectatIOns of pattern and 
umformlty 111 decIsIOn, of practIce 111 accord wIth rule, commonly regarded 
as law" 13 

The mechamsm here outlIned applIes 111 the OplllIOll of, for Instance, 
Professor MacGIBBoN to all InternatIOnal customary law and helps 111 

understandIng the role of taCIt consent III tIllS process of fOImatIOn of 

12 "From the perspeL,tlve of reahstic descnptIOn, the 111ternatIOnallaw of the sea 
is a process of contmuous demand and response, 111 which the deCISIOn-makers of 
partlcular natIOn-States unilaterally put forward claims of the most diverse and confllct-
111g character to the use of the world's seas, and 111 which other deCISIOn-makers, extel
nal to the demandmg State and mcludmg both natIOnal and mternatIOnal offiCials, weIgh 
and appraise these competmg claims 111 terms of the mterests of the world commumty 
and of the nval clalill.ants, and ultimately accept or reject them As such a process, It 
IS lIVIng, growmg law, grounded 111 the practIces and sanctIOmng expectatIOns of natIOn
States offiCials, and changmg as thelf demand and expectatIOns are changed by the ex
Igencies of new 111terests and technology and by other contInually evolvmg conditIOns 
111 the world arena" Myres S McDoUGAL,' The Hydrogen Bomb Tests and InternatIOnal 
Law of the Sea," AJIL, V 49 (1955), pp 357-358. Further he wrote" these authon
tatlVe deCISIOn-makers projected by natIOn-States f01 creatIng and applYIng a common 
publIc order, honor each other's umlateral clalill.s to the use of world's seas not merely 
by explICit agreements but also by mutual tolerances-expressed lD countless deCISIOns 
In foreign offices, natIOnal courts and natIOnal legIslatures which create expectatIOns 
that effectIve power will be restra111ed and exerCIsed In certaIn umformltles of patter 
ThIS process of reciprocal tolerance of unilateral claIm, IS too, but that by which In the 
present state of world orgamzatIOn most declSlons about JurIsdictIOn In publIc and 
pnvate 111ternatIOnal law are, and must be taken" Ibld, p 358 

13 Ibld 
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custom. 14 Professor BIERZANEK also endorses McDoUGAL'S views as 
drawing attention to the evolutionary character of customary rules. At 
the same time, he rightly criticizes McDoUGAL'S conclusions as concerning 
atomic tests in the Pacific. IS In fact, the above mechanism of formation 
of international custom seems to militate against the legality of such tests 
at that time, because precisely the requirement of tolerance by other States 
was not fulfilled. 

As example of the development of new customs in conformity with 
the mechanism presented above, may be cited the practice of sending 
satellites into cosmic space over territories of other States. The fact that 
the Soviet Union and the United States of America mutually tolerate such 
practice and do not raise objections against such flights for peaceful pur
poses over their territories, and that the other States, who do not, as yet, 
participate in this practice, have not protested, justifies the conclusion that 
States do not consider such flights as infringing their sovereignty, and 
even that sovereignty does not extend into outer space. 16 

14 "This descnption of the forces at work in the formation of the law 111 a parti
cular sphere is-for the most part--valid in relation to customary international law 
as a whole; and it may usefully be elaborated in order to clarify the function of acqui
escence in the development of an international custom." MACGIBBON, Customary Inter
national Law, p. 115. McDoUGAL'S description of the formation of customary maritime 
law obviously coincides with the lapidary description by Professor TUNKIN, who wrote: 
" ... proces stanovlenia obycnoi normy me'ldunarodnogo prava, tak 'le kak i dogovornoi 
normy, iest proces borby i sostrudnicestva gosudarstv. Formirovane obycnogo pravila 
pfoischodit w resultate obscenia gosudarstv, gde ka'ldoe gosudarstvo stremitsa k tomu, 
Ctoby zakrepit w kacestve normy povedenia take pravila, kotorye sootvetstvovali by 
iego interesami." TUNKIN, Voprosy, p. 85. 

15 Professor BIERZANEK writes: "The idea that the right of using the high sea cannot 
be unlimited and that it must of necessity, as a consequence of the utilization by other 
States, be subject to limitations is correct ... One may agree with the argument that the 
legal regime of the high sea has never been "immutable," that it is undergoing constant 
evolution and that international law should be interpreted in an "undogmatic" way." 
BIERZANEK, Morze, p. 306; see ibid., pp. 105 and 114. 

16 " •.. whether State sovereignty extends into outer space, has already been tacitly 
answered negatively by practice and lack of protests on the part of any State in connec
tion with the orbiting of space objects over their respecting territories." Jacek MACHOW
SKI (Counselor, Polish Mission to the U. N.), "Selected Problems of National Sove
reignty with Reference to the Law of Outer Space," Proceedings of the American Society 
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The mechanism here outlined of the formation of international custom 
seems to fit best to the present international reality. The most essential 
element of that mechanism consists in conduct being expression of certain 
claims, and the toleration of such conduct (hence claims) by other States. 
One might say that the general balance of the practice of States, and atti
tudes to such practice, in a certain section of international life-such 
attitudes accruing or cancelling each other-comprises the current binding 
customary law in that section. 17 

THE ELEMENT OF PRACTICE IN THE FORMATION OF INTERNATIONAL 

CUSTOM 

There arises above all the question as to whose practice contributes 
to the development of international custom. Of course, since we are discus
sing rules binding States, the practice concerned is that of State-organs 
and of organizations of States. It is, however, well known, for instance, 
that captains of private vessels, fishermen and pearldivers fishing in their 
own name on certain areas of the sea contribute by their conduct to the 
development of international customs concerning open sea, territorial 

of International Law at its fifty-fifth annual meeting held at Washington D. C. (further 
cited as Proceedings) April 27-29, 1961, p. 171. "During the last three and a half years, 
numerous satellites launched by both the United Stats and the Soviet Union have re
peatedly passed over the territory of every nation on earth. No permission was sought 
in advance, none was expressly given by any State, and not a single protest has been 
registered by any other State." John JOHNSON (General Coucel of the National Aer
onautics and Space Administration), "Remarks," ibid., p. 167 .. From these facts 
Mr. Johnson draws the conclusion that "no State has the right to exclude other States 
from the use of any part of 'outer space' obove (100 miles) altitude. The alternative 
theory is that, so long as the upward limit of territorial sovereignty is not defined by 
explicit agreement, the practice of the past three and a half years serves only to establish 
a right of passage for spacecraft of a scientific, exploratory, and non-military nature ... " 
Ibid. See also the Resolution adopted by the United Nations General Assembly of Dec
ember 20, 1961 (Res. 1721 (XVI)) on Peaceful Uses of Outer Space. 

17 For example, for Professor LUKIN the sum total of facts of conduct of States 
constitutes the basis of the definition of international custom: "Mezdunarodnyi obyeai 
javlaetsa sumoi prirnerov povedenia gosudarstvennych organov, svidedelstvujseej 0 tom, 
eto v opredelennoi sytuacji oni postupiJi imenno tak i eto svoe povedenne seytali obia
zatelnym." LUKIN, p. 77. 

K. Wolfke' ('ustom :n Present ... 5 
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sea, contmental shelf, etc 18 The explanatIOn of tllls fact may be found 
m the very essence of mternatIOnal custom The element of practIce con
stltutes a sort of raw matenal of custom, the legal Importance bemg added 
only by the element of acqUIescence Therefore, whose behaVIOur contn
butes to the practrce IS not Important, what IS Important Is-to whom 
the practIce IS attrIbuted, and above all, who It IS who has acqUIesced 
m It 19 

StIll less important IS the actual ann of the actmg subject Governments 
are of course well aware nowadays of the consequence whIch may ensue 
from their actIOn In particular, they know that theIr behavIOur may lead 
to the establIshment of a new mternatIOnal custom or to evolutIOn (or 
abrogatIOn) of an old one Tlus by no means ImplIes, however, that 
such end IS necessarIly the motIve of the actIOn leadmg to the formatIOn 
of custom In such a case, what would be mvolved would be not a practice 
leadmg to custom but an actrve wIll to regulate a certam blanch of mterna
tIOnal relatIOns, and hence the creatIOn of a treaty rule SUI generzs 20 The 
motIve of conduct of State-organs IS not the creatIOn of mternatIOnal 
customs but the deSIre or need to satIsfy theIr own or common reqUIre
ments resultmg from polItIcal, economIC, etc, SItuatIOns 

Nor, m VIew of the fact that partIcular custom has been finally ac
knowledged by the Court and the modern doctrIne of mternatIOnal law, 
IS the number of States partIclpatIllg III the formatIOn of customs materIal 
The conduct of even one State taCItly accepted as expreSSIOn of law by 
another State may lead to the formatIOn of a custom, and hence of 
a customary rule bl11dl11g between those two States 21 

The prInCIple of reCIprOCIty-strIctly speakmg of presumptIOn of 
recIprocIty22_Is certa1111y valId also m mternatIOnal customalY law, but 

18 See KOPELMANAS, Custom, p 149, D P 0 CONNELL, Sedentary Flshenes and 
the AustralIan Contlllental Shelf, AJIL, v 49 (1955), p 188, GIHL, p 78 

19 Jundlcally relevant are all those facts WhICh contnbute one way or other 
to formlllg an agreement glVlllg rise to a customalY norm of lllternatlOnallaw TUNKIN 
Co-eXistence, p 15 

20 See mfia, Chapter Four 
21 For example, the local custom ascertamed 111 the Flee Passage case of 1960 

See supra, p 30 n 39 See also LUKIN, p 11 
22 See EHRLICH, Prawo, pp 18-19 Professor GIHL conSIders absence of reclproclt) 

as a pecuhar feature of customary law It IS preslsely the absence of reCIprOCIty the 
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not 111 that law 111 Its entIrety It does not, for l11stance, embrace the custo
mary exceptIOnal rules consItutl11g a sort of pnvIlege of one or several 
States as agal11st the whole of 111telllatIOnal SOCIety (for example, nghts 
over hIstonc bays) 23 

The tIme of duratIOn of a plactlce has untIl lecently been consIdered 
as essentIal m the fonnatIOn of custom For centunes, the doctnne was 
unammous that thIS process IS very slow At present more and mOle fre
quently wnters aglee that an 111ternatIOnal custom may an se m a very 
short tIme 24 

The reason for that change IS ObVIOUS, If we consIder that the process 
of formatIOn of a custom IS entuely natural-one mIght say, assImIlat111g 
Itself WIth the very current of 111ternatIOnal lIfe WIth whIch It changes and 
develops The rapId acceleratIOn of the Ihythm of mternatIOnal lIfe necessar
Jly accelerates the formatIOn of customs A much longer space of tune was 
necessary for the establIshment of a regulanty of conduct as Iegards, for 
mstance, the nght of mnocent passage and for learnmg the attltude to It 
of States m the days when one vessel passed through terntollal waters 
every week, than IS necessary nowadays, when there are hundreds and 
even thousands of them every day At present, the practIce of States and 
theIr attItude to the practIce of other subjects may be III many fields ascer
tamed even m the course of a smgle day, whereas m the tImes of Vattel 
It would reqUIre long years To take a concrete example, the pllncIple 

CIrcumstance that customaJY rules are bl11dmg m themselves WIthout any promise of 
reciprocIty on the part of other States -WhICh makes mternatlOnal custom mteII12tlOnal 
law Il1 the proper sense, a law for the mternatlOnal commUllIty reCIprocIty IS the cha
ractenstlc feature of mternatlOnal agleements " GrnL, p 85 On the other hand, Pro
fessor SIBERT, for mstance, thmks that reCIprOCIty IS a condrtlOn of eXistence of an mteI
natlonal rule SIBERT, TI mte, v I, p 32 

23 See ll1ji a, Chapter Thlee 
24 Upon the deCISIOns of the Court, Sir Gerald FITZMAURICE arnved at the follow

mg conclUSIOn A new rule of customary law based on the practlce of States can 
m fact emerge very qUlckly, If new cIrcumstances have oflsen that ImperatIVely call 
for legal IegulatlOn 'FITZMAURICE, The Law and Plocedure (1951-1954), p 31, see also 
BRIERLY, The Law, pp 62-63, LAUTERPACHT, Sovel elgnty, p 393, MacGIBBoN, Custo
mary InternatIOnal Law, p 120, TUNKIN, VOPIOSY, P 85, BEREZOWSKI, LIBERA, GORAL
CZYK P, awo, p 111 
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of sovereignty in the air space arose spontaneously at the outbreak of the 
First World War. 2S 

It has not taken long either for States to accept the conviction that 
their sovereignty does not extend into outer space. 26 

Not only can the requirement of practice be fulfilled more rapidly, 
but also quantitatively less practice is needed nowadays than in the past. 
In the times when the range of information about international life and, 
in general, means of communication, was very primitive, not only a longer 
practice, but also far more manifestations of it (precedents) were necessary 
to justify a legitimate presumption that a given practice was known and 
acquiesced in by the interested States. Today, the situation has changed 
completely, since, practically speaking, every event of international im
portance is universally and immediately known. Moreover, every govern
ment may make it known to all the world that it has no intention of tole
Tating a certain act or manner of conduct. This explains why it is not at 
present excluded that a custom (and hence a customary rule) can arise 
even on the basis of a few precedents.27 Even the first atomic bomb test 
in the Pacific sufficed to provoke protests and thus to prevent legalization 
of such tests above the high sea. 2S Very few flights of satellites in the outer 
space have sufficed for the establishment of a reasonable presumption 
that States do not object to such flights over their territories for peaceful 
purposes. 

The requirement of a practice being uninterrupted, consistent and 
continuous also no longer holds good. Everything depends on concrete 
circumstances. Certainly, interruptions of practice and inconsistencies 
in such practice often prevent the formation of a custom. This does not 
mean, however, that every inconsistency or break should lead to such 

25 See pronouncements by Brierly and Alfaro in the International Law Commission, 
YILC 1950, v. I, pp. 5, 275; cf. TUNKlN, Voprosy, p. 85. 

26 See sl.pra, p. 64. 
27 Professors CYPRIAN and SA WICKI hold that even a single precedent suffices for 

the formation of a customary rule. Such a possibility has also been accepted by Profes
sor ROUSSEAU and lately by Professor TUNKIN. But, as Professor LUKIN rightly pointed 
out, such a rule would not constitute a typical customary rule. CYPRIAN i SAWICKI, 
p. 518; ROUSSEAU, Principes, p. 825; TUNKIN, Voprosy, p. 85; LUKIN, p. 81. 

28 See BIERZANEK, Morze, p. 114. 
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a consequence. On the contrary, a return to the same practice following 
interruption may sometimes constitute evidence of the force of uniform
ity in the conduct of States, by no means preventing the development 
of a custom. 29 

Until recently, there was considerable controversy among writers 
as to whether custom can consist in abstention. The discussion was ini
tiated at the Permanent Court in connection with the Lotus case. In its 
decision, the Court accepted customs based on abstention provided that 
such abstention must be based on "being conscious of having a duty to 
abstain." 30 Judge Altamira in his dissenting opinion to this Judgment 
disagreed. He argued that a custom "must by its nature be positive in 
character," and a customary rule "must be positively supported by the 
acts which have occured." 31 

Among authors, opinions have been divided. GIANNI and STRUPP, 
for instance, required positive facts, whereas the majority, including 
SfWERIADES, SCELLE, KELSEN, ROUSSEAU and S0RENSEN agreed that custom 
can arise as a result of abstentions. 32 Professor S0RENSEN demonstrated 
the relative character of abstention. According to him, abstention is often 
a result of positive decision or action-for example, of a decision by an 
administrative authority. The role of abstention depends also on the kind 
of custom developing. Abstention within the discretion of a State cannot, 
according to Professor S0RENSEN, have any effect on the formation of new 
customs. On the other hand, abstention is of decisive importance in case 
of formation of a custom abrogating or deleting an existing conventional 
or customary rule. Precisely abstention, upon tacit acquiescence by other 
parties, from following a certain rule leads to its abolishment. 33 Summing 
up, there is no ground for exclusion of abstention as a sort of practice 
leading to the formation of international custom. Everything depends 
on circumstances-that is, on the kind of abstention and the legal situation 
to which it applies. 

29 See Judge Azedevo's opinion in the Asylum case, ICJ Reports 1950, p. 336. 
30 PCIJ Series A 10, p. 28. 
31 Ibid., p. 96. 
32 See ROUSSEAU, Principes, pp. 834-836 and SORENSEN, Les sources, p. 98 note 48. 
33 SORENSEN, Les sources, pp. 98-101; see TUNKIN, Co-existence, p. 10. 
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THE ELEMENT OF PRESUMED ACCEPTANCE IN THE FORMATION 

OF INTERNATIONAL CUSTOM 

Most misconceptions concerning this element result from not dis
cerning the legal and pre-legal stage of development of custom-that 
is, of the development of a practice not yet ripened into a custom, and 
that of custom. To hold that only a practice accompanied by conviction 
of having a duty or right can lead to the formation of custom is obviously 
wrong. When a certain practice is accepted as an expression of law, we 
already have to do with a custom and hence also with a binding-though 
not yet formulated-customary rule of international law. On the other 
hand, the formation of custom occurs in the period before the practice 
is accepted as law; although, of course, the evolution of that custom does 
not stop at that moment. 

How does practice come to be accepted as an expression of law? It 
has already been shown in Chapter One that the jurisprudence of the Court 
and the majority of writers agree that the element of acceptance is ful
filled tacitly only by means of presumption. 34 Precisely in this exists the 
elusiveness of the moment of formation of international custom. Since 
acceptance_ as expression of law is only presumed, one cannot speak of 
how it comes about. Certainly, we may assert, for the same reasons as 
with the element of practice, that there is a well grounded assumption 
that such acceptance can arise nowadays much more rapidly than before. 
Considering that current international practice is better and more imme
diately known, absence of objections against it tends more and more to 
prove that States do not consider the practice as contrary to their interests, 
and also, that they do not object the formation of a customary rule. It 
is also increasingly justified to rest content with presumption of acceptance 
of the practice as expression of law, in view of the better and better know
ledge of international law and hence of the consequences of toleration 
of a new practice. The governments know that toleration of practice leads 
to its being legalized, to formation of a new customary rule. Hence 
their increasing watchfulness. International events are watched, and every 

34 See supra, p. 28 et seq .. 
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situation undesirable for a State provokes an immediate reaction for fear 
of consequences for that State of its being said to have acquiesced in a pre
cedent leading to custom. 35 

THE ROLE OF COURTS AND TRIBUNALS IN THE FORMATION 

OF INTERNATIONAL CUSTOM 

Formally, the role of courts is confined to ascertaining ,and applying 
law which binds only the parties in the case. Any legislative competence 
ex officio, or binding ascertainment of customary rules for States not 
being parties to a dispute, is out of the question. 36 Considering, however, 
that the formation of international customs is spontaneous, what is impor
tant, it seems, is not the courts' function according to statutes, but the 
role they play in fact. And their informal share in the development of 
international customary law is undoubtedly considerable. 

Seeking a legal basis for its decisions, courts gather and evaluate all 
available facts and circumstances which speak for (or against) the existence 
of a certain custom. Such material is, however, rarely complete and uni
vocal. Consequently, the decision as to a binding rule often amounts to 

35 See I. C. MacGIBBoN, "Some Observations on the Part of Protest in International 
Law," BYIL 1953, pp. 293-319; LAuTERPAcHT, Sovereignty, p. 393; GllIL, p. 79. This 
may be seen in the increasingly frequent reservations made by States as regards recogni
tion of certain facts as precedents, and in the part played by absence of protest in the 
practice of the Court as evidence of customary rules of international law. See Chapter 
Five. As regards, e.g., continental shelf, see Wojciech G6RALCZYK, SzelJ contynentalny, 
Studium prawno-mir;dzynarodowe, Warszawa 1957, p. 173. Recently Professor BENTz, 
in his article: "Le silence comme manifestation de volonte en droit international public" 
(RGDIP 1963/1, pp. 44-91), has attempted to question the role of absence of protest 
in the formation of international custom. 

36 "En definitive, la mission de la Cour est de dire le droit non de la creer." Charles 
de VISSCHER, TMorie et realite en droit international, 2nd. ed., Paris 1955, p. 429. "No 
other authority may be ascribed to the decisions of the Court except that provided for 
in the Statute." TUNKIN, Co-existence, p. 28. In continental law, the Swiss civil code 
of 1907 is the only notable exception, where in Article 1 there is an express authoriza
tion for the judge to decide "in default of custom according to rules which he would lay 
down if he had himself to act as legislator". Bin CHENG, General Principles of Law as 
Applied by International Courts and Tribunals, London 1953, p. 404. 
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choosing the less doubtful alternative. In other words, a decision of the 
court on what is the law, is always based, to a greater or lesser degree, 
on free evalutation. Hence it is a truism to say, that a judicial organ ascer
taining customs to some extent creates them. 37 

But even the very application of an already ascertained rule is in fact 
equivalent to creation of a particular rule by means of a more general 
rule for the settlement of a concrete case. A statement by the court, that 
a certain rule applies in settling a dispute involves a law-creating factor. 38 

Of course, in municipal law systems of modern legislature this role 
of the courts is comparatively less important, although not to be disre
garded. It is otherwise in international law, many branches of which are 
still very rudimantary. Here, the contribution of the courts and tribunals 
in law-creation is of necessity much greater. 

Also the very investigation of practice by the courts is of some effect 
on the further development or extinction of customs. A case in :vhich 
a declaration is made by the court that there is no sufficient evidence for 
admission the existence of a custom may for long paralyze the development 

37 " ... partout [la jurisprudence] ... participe a l'elaboration coutumiere des normes 
juridiques." KOPELMANAS, Custom, p. 143. "Wherever there are courts, the law grows 
in the hands of the judges. Yet, as a rule, courts are shy of saying so openly. They prefer 
to 'find' the law as it stands. Even to a casual observer it is evident how much the Per
manent Court of International Justice, for instance, developed the law as it stood when 
the Court was established," SCHWARZENBERGER, International Law, p. 62; see ibid., 
pp. 63-66; Krilov includes judicial decisions among sources of international law, 
S. B. KRILOV, "Les notions principales du droit des gens," RCADI, v. 70 (1947-I), p. 443; 
cf GOULD, p. 141; TUNKIN, Co-existence, p. 28. 

38 "Application of law certainly involves a creative element as well as a statement 
on the applicability of a general rule to a particular case." Antoni DERYNG, G16wne ten
dencje rozwoju prawa narod6w w swietle orzecznictwa Stalego Trybunalu Sprawiedliwosci 
Mirdzynarodowej, Lw6w 1932, p. 53. "The task of the judge is to ascertain what is the 
law according to the sources of the system, and then logically to subsume the concrete 
facts and the given rules. This view of the nature of a judicial decision is erroneous. 
In the first place because the application of a given rule is something more than merely 
logical subsumption. Secondly, and especially, because to a great extent judicial decisions 
are not an application of rules already given ... the concrete decisions arise largely out 
of impulses not previously established by rules." Ross, Textbook, p. 79-80; see also 
H. LAuTERPAcHT, "Decisions of Municipal Courts as a Source of International Law," 
BYIL 1929, pp. 65-69. 
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of such custom. On the other hand, by drawing attention to a certain prac
tice, the court may considerably accelerate its ripening into custom. 

Courts and tribunals participate in the creation of international law 
primarily by way of their decisions and opinions. 39 The authority enjoyed 
by judicial precedents in international law, especially those of the Inter
national Court of Justice, is enormous. One may almost speak of the feti
shization of precedent in that law. The deliberate activity of the Court, 
which consistently takes as a basis its own previous decisions is mainly 
responsible for this role of precedent. Following the Court, all concerned
oth~r international organs, lawyers and writers-refer to precedents of 
the Court as to "ready-made" rules of international law. 40 

In the light of the Court's practice, the importance of municipal judi
cial precedents is less marked. It is dangerous to generalize however. 
Much depends on the authority which a judicial organ has acquired in 
the world. Not without reason, more and more stress is nowadays plaoed 
on publishing all decisions refering to international law handed down by 
municipal courts of various nations. The International Court and publi
cists often refer to such decisions. The reason for this lies in the fact that 
such judgments constitute evidence of acceptance of a given practice by 
the State to which the court belongs. Consequently, one cannot deny a cer
tain role played by municipal courts in the development of customary 
international law. 41 

39 "De nombreuses normes juridiques ne sont devenues des regles coutumieres 
que grace a leur reception dans des decisions arbitrales et judiciaires." GUGGENHEIM, 
Traite, v. I, p. 52. 

40 "The jurisprudence of the Court may be considered as jurisprudence of a world 
court, and the rules ascertained in its decisions as raising a sufficiently strong presumption 
of binding force in international relations." EHRLICH, Prawo, p. 27; see infra, p. 142. 
In the United Nations International Law Commission, the case-law of the Court was 
strongly defended by Krilov, who stated: "The commission should not go any further 
than the International Court in the formulation of the basic considerations involved ... 
[He] strongly deprecated any effort to undermine the case-law created by the Court." 
YILC 1955, v. I, pp. 198, 202; see also ibid., 1954, v. I, pp. 66, 161; 1955, v. I, pp. 9, 
178, 204, 208; 1960, v. I, p. 116. 

41 "It would be a mistake to over-estimate the difference between the binding and 
persuasive authority of international or national judgments". Georg SCHWARZENBERGER, 
A Manual of International Law, 3rd Ed., London 1952, p. 17; see LAuTERPAcHT, De
velopment, p. 20;,TuNKIN, Co-existence, p. 30. 



As to the lOle of courts and trIbunals m the development of customary 
law, It may be doubted whether that role IS only factual 

ConsIderIng the umversal reference to JudIcIal precedents, not only 
by the courts and trIbunals themselves, but also by other mternatIOnal 
organs-for example, the InternatIOnal Law CommIsSIOn when prepar
mg the codIficatIOn of mternatIOnal customary law-even the most careful 
POSItIVIst must admIt that thIS role of courts has been already accepted 
by the entire mternatlonal commumty It mIght be saId that whoeveI 
accepts the authOrIty of a court must of neceSSIty accept a mImmum of 
Its competence 111 the creatIOn of customary mternatIOnal law. 

There arIses, however, another problem to what extent must thIs 
shale m law-creatIOn be conceded to JudICial organs? The dIVergence of 
VIews on thIS subject IS great It could be seen already m the dISCUSSIOns 
of the AdVIsory CommIttee of JUrIsts of 1920, where some of Its members 
consIdered the actIVIty of JUdICial organs as a sort of thIrd (after treatIes 
and custom) kmd of "source of mternatIOnal law" (m the meamng of 
lawcreatmg factor) Other members wanted to lImIt the functIOn of the 
Court exclUSIvely to ItS applIcatIOn of POSItIve law UltImately, they agreed 
to declare JudICIal deCISIOns "subSIdiary means for the determmatIOn of 
Iules of law" (Art. 38,1(d)), whIch mdIrectly also entaIls acqUiescence m 
a degree of mfluence on law-creatIOn 42 

In VIew of the present world polItIcal set-up, It seems, that the part 
played by JUdICial organs 111 the formatIOn of customary lllternatIonal 
law should be reduced to an absolutely mdIspensable mlmmum. For, 
whIle It can be admItted that States have YIelded to the neceSSIty of glYmg 
the Court a mlmmum of such competence, at the same tIme-and thIs 
IS preCIsely a confirmatIOn of that fact-heSItate to b11ng theIr dIsputes 
before thIs organ of mternatIOnal JustIce One of the reasons for that 
leluctance lIes preCIsely 111 theIr fear that the Court mIght abuse ItS dIscre
tIOn and mIght base Itself on rules whIch are not yet (or any longer) reco
gmzed by the partIes 43 

42 Committee, pp 189-187, 195, 293-294, 295, 296-7, 307-310 
43 See Jorge CASTANEDA, 'The Underdeveloped NatlOns and the Development 

of IntematlOnal Law," InternatIOnal OrganizatIOn, Wmter 1961, t XV/I, pp 41-42, 
R P ANAND, 'Role of the 'New' ASIan-Afncan Countnes m the Present IntematlOnal 
Legal Order, , AJIL v 56 (1962), pp 387-404 
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Certainly, the lessening number of declarations of compulsory juris
diction, and the practice of adding to them reservations contrary to the 
very idea of compulsory jurisdiction has its origin mainly in circum
stances for which the Court is in no way responsible. In such a situation, 
however, prudence in the application of law is even more justified. Writers 
more and more emphasize that the liberty of the Court in the application 
of law should be limited to a strict minimum. 44 This minimum is deter
mined by the presumed acceptance of a given rule or practice by the States 
concerned. 

There may, of course, be legitimate doubts as to whether the customs, 
or established rules created to some extent by judicial organs, may be 
classified as rules of customary international law, or should be rather 
reckoned as a separate category of what is called judge-made law, or 
case-law. In our opinion, even if it be advisable to discern judge-made 
law in international law, there is no obstacle to applying it to customary 
law as well. Since it is not material whose activity constitutes the practice 

44 HUDSON wrote: "The limitations which surround this process of finding the law 
have not been set by the Court, they are the general limitations which inhere in the judi
cial process. The Court is not free to cut out of whole cloth. It must make use of the avai
lable jural material." In a footnote he added: "The Court should not go so far as the 
direction given in Article 1 of the Swiss Code of 1907." Manley O. HUDSON, The Per
manent Court of International Justice, 1920-1942, a Treaties, New York 1943, p. 605. 
A similar opinion was presented by Judge Krilov in his separate opinion to the Advisory 
Opinion on the Reparation for Injuries Suffered in the Service of the United Nations, 
ICJ Reports 1949, p. 219. From the point of view of the prospects of international ad
judication, this problem has been dealt by Professor SCHWARZENBERGER: "If an inter
national court or tribunal should acquire the reputation of an inclination to depart 
too far from the generally recognized rules of international law, it would find its list of 
pending cases suffered from a mysterious process of shrinkage ... Thus, the surest way 
of developing international law on the judicial level is to curb severely any quasi-legis
lative tendencies within its own ranks." SCHWARZENBERGER, International Law, pp. 65-
66; see also LAUTERPACHT, Development, p. 76. Interesting also is the opinion of Pro
fessor TUNKIN, who admits that the authority of international bodies may depend also 
on tacit agreement of the States concerned: "No international body may acquire greater 
authority than that provided for in the international agreement which has created this 
body, any alteration in this respect requiring new agreement between States, which in 
some cases may be also a tacit agreement." TUNKIN, Co-existence, pp. 29-30. 
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leading to custom, it is quite natural to apply judicial precedents to inter
national practice, which being not only acquiesced in, but often even 
expressly accepted by States, contribute to the formation of international 
customs. 45 

THE ROLE OF CERTAIN OTHER FACTORS IN THE FORMATION 

OF INTERNATIONAL CUSTOM 

It is certainly impossible to name the innumerable factors which can 
still contribute to the formation of international customs. A few of them. 
however, which are particularly closely linked with customary law, deserve 
mention here. 

(a) International Usages 

Usage,46 as we already know, is also a sort of qualified practice accepted 
by States, though not as expression of law, but of rules of other kinds 
(rules of comity, international morality, etc.) 

Writers refer to cases in which usages have developed into international 
customs. There is, however, no ground for considering usages solely as 
a stage in the formation of custom. Usage can, and most often does con
stitute a ripe, well developed international practice sui generis. Usage, 
then, is not necessarily a practice less well founded or of shorter duration 
by comparison with international custom. On the contrary, usages are 
generally very old and, what is more striking-strictly followed. 47 

To establish distinction between usage and custom is often very diffi
cult. It is, in fact, possible only in cases of conflict, where responsibility 
and sanctions come into play-that is, where the competent organ must 
decide, whether the abrogation of a certain practice constitutes infringe-

45 A different opinion is presented by, for instance, Professor SORENSEN, who 
distinctly separates customary law from that created by judicial precedents. SORENSEN, 
Les sources, pp. 153-155. 

46 See Introduction. 
47 "Le droit international d'aujourd'hui doit beaucoup it la courtoisie internationa1e, 

dont ses regles souvent derivent." George A. FINCH, "Les sources modernes du droit 
international," ReADI, v. 53 (1935-III), p. 585. See also KOSTERS, p. 228; QpPENHEIM, 
International Law, v. I, p. 25; GlHL, p. 80-82; DAHM, v. I, p. 33. 
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ment of law and, hence, entails responsibility (we have, then, to do with 
a custom) or whether there is only departure from practice followed by 
the States ex gratia, which constitutes no grounds for legal claim (hence 
a usage).48 For example, the usage consisting in observance of certain 
forms of diplomatic correspondence will most probably never develop 
into custom. Whereas some privileges until recently granted by govern
ments to diplomatic representatives out of courtesy (such as privileges 
concerning some exemptions from taxes) give to doubt as to whether they 
are any longer only voluntary concessions. The residence privilege of 
diplomatic envoys based once on comity, at present belongs to customary 
diplomatic law. 49 

(b) International Agreements 

That treaties and international agreements in general can constitute, 
and frequently have been, a very important factor in the development 
of international customary law is already a truism. 50 Being a concrete 
regulation involving a certain section of international relations, a treaty 
constitutes a precedent-that is, an element of practice. As an expression 
of the will of the parties, the treaty is at the same time evidence of acquies
cence in everything that is part of its content. 

A treaty, however, can never of itself lead to the formation of inter
national custom, because in international law the principle pacta tertii 

48 See WOLFKE, L'etement, pp. 169-.170. 
49 Sir Ernest SATOW, A Guide to Diplomatic Practice, 4th ed., London 1958, pp. 228-

241, 244; FINCH, pp. 585-586. 
50 "Deja dans la conception des siecles passes, la conclusion des traites est un acte 

qui ... peut contribuer a la formation d'une coutume de droit des gens." KOSTERS, p. 221. 
"Every treaty to some extent ... contributes to the formation and specification of rules 
of particular or common law. " DERYNG, p. 39; MATEESCO, pp. 250-254. Several examples 
have been given by Professor GUGGENHEIM (Traite, v. I, pp. 51-52). Professor SCHWAR
ZENBERGER writes of "widespread process of transformation of treaty law into inter
national customary law. (International Law, p. 563). "Mnoge mezdunarodnye obycne 
normy obiazany svoim proischodenem mezduuarodnomu dogovoru." LUKIN, p. 87. 
Recently in the International Law Commission, the part played by treaties in the forma
tion of customs has been stressed by Professor Bartos (Yugoslavia). YILC 1961, v. I. 
pp. 257-258. 
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nee noeent nee pi osunt IS stlll vahd 51 A treaty can, on the other hand, 
extend ItS bmdmg force to other subjects of mtematIOnallaw, If the con
duct of such subjects-that IS, practIce-JustIfies the presumptIOn that 
they accept the provlSlons of the gIVen treaty as bmdmg on them ThIS 
wIll be, then, a sort of acceSSIOn by way of custom It IS, m fact, the most 
frequent procedure by WhICh a treaty evolves mto custom 

For example, Professol TUNKIN, at that time ChaIrman of the Inter
natIOnal Law CommIssIOn, stated that "the pnncIples of the Dmted NatIOns 
Charter were bmdmg on non-membel States as an expIeSSIOn of customary 
mternatIOnal law"52 One mIght, however, object m thIS example that 
many punclples m the Charter are m fact merely very old customary pnn
cIples, codIfied As a more tYPIcal example of customary extensIOn of 
a treaty Imght be quoted the fact of honouung by States not members 
of speCialIzed agenCIes of the Dmted NatIOns of laIssel passer Issued by 
those agenCIes 53 

Fmally, tIeatIes concluded m a speCIfic way form a practIce of conclud
mg treatIes of a certam kInd, and thus contnbute to the development 
of the branch of customary law called "law of treatIes" 5+ 

( c) DeclaratIOns of State 01 gans 

OpmlOns on the legal consequences of umlateral declaratIOns of Sta
tes ate dIvergent There IS, however, no doubt that such declaratIOns and 
pronouncements, bemg expreSSIOns of active Will, can under certam con
dItIOns Cleate oblIgatIOns on the States They can also contnbute to the 
formatIOn of mternatlonal customs, although not by themselves, but 

51 Alfons KLAFKOWSKI m Zarys plawa 111lfdzYl1aFodowego pubhcznego, pod le
dakcJ'l Manana Muszkata, Warszawa 1955, v II, p 104, see also PCIJ Selles A 7, p 28 

52 YILC 1961, v I, p 258 In a dISCUSSIOn m 1955 Professor Zourek said, among 
others "There wele many conventIOns which, after bemg SIgned by a certam number 
of States, had been expliCitly or mlphcltly accepted by other States which had found 
them satIsfactory lor the solutlOn of certall1 mternatlOnal problems But It [IS] equally 
hue that unless a treaty [b] Signed or taCItly accepted by a State, It[lS] not bll1dll1g 
upon that State YILC 1955, v I, p 122 

53 R J Dupuy," Le drOIt relatIOns entre les orgamsatlOns mernatlOnales ,RCADI 
v 100 (1960-II), p 539 Of course, It IS difficult to state WIth certamty whether thIS IS 

aheady a custom or only usage 
54 GOULD, p 294 
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solely as an element of acceptance of an already existing practice. Custom 
is built up, as we already know, by practice, and not only by a promise 
of practice or by opinions as to its necessity. 

As Judge Pal rightly stated in his Dissenting Opinion to the Judgment 
of the International Military Tribunal for the Far East: "repeated pro
nouncements at best developed the custom or usage of making such pro
nouncements." 55 

(d) Opinions of Publicists 

According to Subparagraph led) of Article 38 of the Statute of the 
Court, judgments and opinions of writers constitute only subsidiary means 
of the determination of law. There is no question of any formal part being 
played by doctrine in the formation of international law. Moreover, the 
Court has only very rarely referred to doctrine as subsidiary means. S6 

Writers themselves agree that nowadays the importance of their opinions 
in the evolution of international law has diminished considerably. 57 

This does not mean, however, that one should disregard their role entirely. 
True, the Court does not base itself officially on the authority of writers, 

especially of individual. It should, however, not be forgotten that the Court, 
whose contribution to the formation of customs is indisputable, is itself 
composed almost exclusively of most eminent representatives of doctrine. 
Moreover, several scientific societies of world reputation elaborate draft 
codifications of various branches of international law. These drafts, even 
if not accepted in extenso, are always taken into account, and have a strong 
bearing on the direction of development of customary law in the given 

55 Radhabmod PAL, International Military Tribunal for the Far East, Dissenting 
Judgment, Calcutta 1953, p. 56; see GOULD, p. 610. 

56 See ROUSSEAU, Principes, pp. 130-132; SCHWARZENBERGER, International Law, 
pp. 548-561. 

57 For instance, Professor KOPELMANAS writes: "On pourrait peut-etre leur [auteursJ 
reconnaitre une place dans l'elaboration coutumiere du droit et encore cette place 
parait-elle bien modeste, pour ne pas dIre inexistante." Lazare KOPELMANAS, "Essai 
d'une theorie des sources formelles du droit international," Revue de droit international 
(de Lapradelle), 1938, v. I, p. 124. The present role of the doctrine is described by thIS 
writer as "indirect source". Ibid. 
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field of international life. 58 Finally, the International Law Commission 
itself, whose function according to its Statute is not limited to determina
tion of existing customary law and preparation of its codification, but 
also should contribute to "progressive development of international law" 
is composed of the best experts in such law. Not to mention the fact that 
the Commission in its activity fully takes into account the opinions of 
pUblicists. 59 

In what does the share of writers consist today? It consists in the analysis 
of facts and opinions and in drawing conclusions on binding customary 
rules and on trends of their evolution. Such conclusions, like all genera
lizations of this kind, involve unrestricted supplementation by introducing 
elements lacking and hence, a creative factor. Further, by attracting atten
tion to international practice and appraising it, the writers indirectly 
influence its further evolution, and hence the development of customs. 

At present, the influence of doctrine on the formation of international 
law in general is certainly rather behind-the scenes and anonymous. To 
disregard it would, however, be to say the least, unjustified. 60 

Ce) National Law 

Though national legislation cannot possibly of itself be binding in 
international relations, it is an indisputable fact that it constitutes a serious 
factor in the development of international customs in those fields which 
concern both national and international relations-for instance, the treat
ment of foreigners, granting of diplomatic privileges, regulations for 
foreign vessels in ports, etc. 

The national law of a State or group of States can not only serve as 
a model to the other States, but it can also initiate international practice, 
and thus lead to the formation of an international custom. Krilov was 
certainly right in saying that "all sources of municipal law may become 
sources of international law as soon as they refer to international relations 

58 See Chapter Five. 

59 Ibid. 
60 See ROUSSEAU, Principes, p. 818; S0RENSEN, Les soU/ces, pp. 189-190; TUNKIN, 

Voprosy, pp. 142-143. 
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and are accepted by other States." 61 Such a role was played by British 
navigation regulations, which have been accepted by all maritime States. 62 

It should be added here that the factual reception by international law 
of well established principles and institutions of national law by way of 
practice may be sometimes even very desirable, but always under condition 
of fulfilment of the fundamental requirement-that is, the presumed 
acquiescence in such practice by the States concerned. 63 

(f) The Role of the Great Powers 

When dealing with law-creating factors in international society, it is 
desirable always to remain aware of the fact that the share of States in the 
evolution of international law is not, and even cannot be, the same. It 
is an obvious fact, for instance, that maritime customs have of necessity 
been based principally on the practice of the sea Powers. It is self evident 
that in regulating some branches of international relations primarily those 
countries which are directly concerned contribute in building up the prac
tice. There are, however, still other factors of a more general character
such as power, wealth and sheer size-which determine the role played 
in the evolution of international customs. It is well known from the history 
of the 19th century that the great Powers of the European Concert exer
cised in relation to the remaining States of Europe a hegemony which was 
not only political. On the initiative of those Powers, and under their au
thority, legal principles arose which were afterwards, more or less freely, 
accepted by the whole of international society. 64 

61 "Toutes les sources du droit interne d'un Etat peuvent devenir des sources du 
droit international du moment qU'elles touchent au domaine de relations internationales 
et qu'elles sont reconnues par d'autres Etats." KruLOV, Les notions, p. 444, "Le droit 
international coutumier se concretise souvent sous forme de normes du droit interne." 
GUGGENHEIM, Traite, v. I, pp. 50-51; see also KOPELMANAS, Custom, pp. 147-148; 
ROUSSEAU, Principes, pp. 850-853; S0RENSEN, Les sources, p. 91; LUKlN, p. 131; TUNKlN, 
Voprosy, pp. 142-144. 

62 FINCH, p. 583; MATEESCO, p. 220. 
63 See H. LAUTERPACHT, Private Law Sources and Analogies of International Law, 

New York 1927, passim. See also Lucien SIORAT, Les lacunes en droit international (Etu
des de la fonction judiciaire), Paris 1958, pp. 345-364. 

64 See Karol WOLFKE, Great and Small Powers in International Law, from 1814 to 
1920 (From the Pre-History of the United Nations), Wroclaw 1961, passim. An interesting 
pronouncement on the role of great Powers has been made by Professor VISSCHER: 

6 
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Today, m consequence of essentIal changes m the structure of mterna
tIOnal SocIety and of the creatIOn of the Umted NatIOns, the posItIOn 
of smaller natIOns has altered The possIbllIty of the bIg Powers openly 
Imposmg rules on mmor natIOns no longer eXIsts, or at least has consIder
ably dImlmshed TIus does not mean, however, that the role of those bIg 
Powers m the evolutIOn of mternatIOnal customs IS today the same as that 
of other States PractIce bemg the nucleus of customs, those States are the 
most Important whIch have the greatest share m such practIce-that IS, 
m most cases precIsely the great Powers ThIs refers also to the element 
of presumed acceptance as an expreSSIOn of law Such acceptance on the 
part of the great PoweIS frequently has a declSlve effect, because the other 
States, for tills or that reason, pay more heed to the opmIOn of those Powers 
than to that of mmor States 65 

(g) Practice of InternatIOnal Orgamzatzons 

InternatIOnal OlgamzatIOns base theIr actIVIty on theIr statutes-that 
IS, on conventIOnal law It mIght seems therefore that there IS not much 
room hele for customary rules On the other hand, the actIVIty of Inter
natIOnal orgamzatIOns bnngs about an enormous mtensIficatIOn of mter
natIOnal mtercourse by multIplIcatIOn of contacts between States, and, 
In general, a rapId development of InternatIOnal practIce In thIS connectIOn, 
there anse numerous occaSIOns and needs for new customs 66 Moreover, 

Parml les usagers, 11 en est tOUjours, qUI, plus plOfondement que d'autres, marquent 
la terre de ['empremte de leurs pas, SOlt en ralson de leur pOlds, c'est-a-drre de leur PUIS
sance en ce monde, SOlt parce que leurs mterets les appeilent plus frequemment a effectuel 
le parcours C'est amsl qu'apres avolr Impnme a ['usage une onentatlOn defime, les 
grandes PUlssances s'en constituent encore les garants et les defenseurs Leur role qUI 
de tout temps fut declslf dans la formatIOn du drOIt mternatlOnal coutumler, est en con
ferer aux usages ce degre d'effectlvlte sans lequel la conVictIOn jundlque, condition de 
l'assentlment general, ne trouveralt pas lme base suffisante dans la reahte soclale 
VrsscHER, TheoYle, pp 183-184 

65 See SCHWARZENBERGER, InternatIOnal Law, p 35-36, TUNKIN, Co-eXIstence, 
p 18 

66 'The practice of mternatlOnal orgamzatlOns has become an Important element 
III the development of customary law" JENKS, Common Law, p 175 See also HUBERT, 
Prawo, v II, pp 3-4, KOPELMANAS, Custom, pp 132-138, S0RENSEN, Prmclpes, pp 37-38, 
91, TUNKIN, VOPIOSY, pp 123-134, Manfred LACHS, "Wspolczesne orgamzacje ml~dzy-



83 

the relatively short history of international organizations has already shown 
that the introduction of necessary amendments to their constitutions 
often meet with serious obstacles. Of necessity, therefore, the statutes 
are adjusted by practice itself. Thus new customs and consequently un
written rules of conduct arise. Such amendments in constitutions and rules 
of procedure also frequently materialize in the form of formally not bind
ing resolutions, actually executed in practice, with presumed acquiescence 
of all the members. 67 

Certainly, only a small part of such amendments introduced, for 
example, into the United Nations Charter or to the rules of procedure 
of its principal organs, have yet ripened into true international customary 
rules. On the other hand, too rigid criteria should not be applied here. 
If a certain practice has been established and brings about a factual amend
ment in the constitution of an organization with the presumed consent 
of its members, there is no reason whatsoever for not recognizing such 
a practice as an expression of a legally binding amendment. 68 For example, 
Article 18 of the League of Nations Covenant referring to registration 
of treaties was partly abrogated by means of accepted practice-that is, 
custom. 69 Among such amendments introduced by accepted practice 

narodowe i rozw6j prawa mi\)dzynarodowego," Pansfwo i Prawo, 1963, no. 12, pp. 827-
836; Krzysztof SKUBISZEWSKI, "Kompetencje prawodawcze wsp6lnot europejskich," 
Przeglqd zachodni, 1962, nr 5, p. 10; ibid., nr 6, p. 229. 

67 See F. Blaine SLOAN, "The Binding Force of a 'recommandation' of the General 
Assembly of the United Nations," BYIL 1948, pp. 18-19; see also A. J. P. TAMMES, "De
cisions of International Organs as a Source of International Law," RCADI, v. 94 (1958-
-II), pp. 265-363; LUKIN, pp. 105-124. 

68 One can agree with JENKS, who writes: "Some flexibility of approach is essential 
If the authority of custom as such is to be preserved over a wide range of ground in 
respect of which we can reasonably hope that existing customary rules will continue 
to command general support." JENKS, Common Law, p. 104. See also Michael VIRALLY, 
"La valeur juridique des recommandations des organisations internationales," Annuaire 
franr;ais 1956, p. 89; Suzanne BASTID," De quelques probU:mes juridiques poses par le 
developpement des organisations internationales," Grundprobleme des internationalen 
Rechts (Festschrift fur Jean Spiropoulos), Bonn 1957, p. 36; Jacob ROBINSON, "Meta
morphosis of the United Nations", RCADI, v. 94 (1958-II), pp. 497-589. 

69 See the pronouncement by Yepes in the International Law Commission, YILC 
1950, v. I, p. 6. 
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may be included the already mentioned practice of the Security Council 
to the effect that abstention of a permanent member present at a meeting 
is not assimilated to the exercise of the right of veto. 70 

In connection with international organizations, a whole new branch 
of law, sometimes called internal law of international organizations, is 
being developed. It embraces rules referring to relations between the organs 
of organizations and between such organizations and the members of 
their staffs. 71 

Here also, in addition to written rules-such as rules of procedure, 
regulations, etc.-a new branch of customary law sui generis, supplementing 
those written provisions, may be discerned. Such an emerging internal 
custom is referred to in the Advisory Opinion concerning the Administra
tive Tribunal of the I. L. O. upon complaints made against the Unesco. 72 

VALUE OF THE RECORDS OF THE COURT IN THE RECONSTRUCTION OF THE 

PROCESS OF FORMATION OF INTERNATIONAL CUSTOMS 

When available material which could throw more light on the forma
tion of international customs is being sought, priority of attention should 
be paid to the documents published by the International Court of Justice. 
It may be presumed that that party before the Court which endeavours 
to base its claim on the alleged customary rule does its utmost to present 
all available evidence of such custom. The other party, on the contrary, 
will oppose all possible documents and arguments showing the non-evist
ence of such custom. The decision of the Court constitutes a synthesis, 
supplemented and thoroughly considered in all aspects by individual and 
dissenting judges in their separate and individual opinions. It follows, 
then, that the published documents of the case before the Court, where 
it has been necessary to ascertain a customary rule of international law, 

70 See infra, p. 108. 
71 See Karl ZEMANEK, Das Vertragsrecht der internationalen Organisationen, Wien 

1957, p. 101. Professor Kocot proposes the term "infrainternationallaw". Kazimierz 
KOCOT, Nowe tendencje w dziedzinie zr6del prawa narod6w, Zeszyty Naukowe Uni
wersytetu Wroclawskiego, Seria A Nr 34, Prawo VIII, 1961, p. 184. See also Skubiszewski, 
p. 239. 

72 ICJ Reports 1956, p. 91; see also LUKIN, p. 521; supra, p. 41. 
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of necessity contain the fullest and most objective description of the forma
tion of the custom in question. Particularly useful are such documents 
for the reconstruction of the formation of customs existing between the 
parties in the case, since such are in possession of all possible evidence 
as to their State practice. It is certainly unthinkable that any single expert 
or even a team of private experts, could give a fuller and more reliable 
description of the formation of custom than that reconstructed with the 
aid of the publications of the Court. 



CHAPTER THREE 

KINDS OF CUSTOMARY RULES OF INTERNATIONAL LAW 

UNIVERSAL CUSTOMARY RULES 

Among problems concernmg not so much customs as rather custo
mary rules of mternatIOnal law, of mterest IS that of theIr dIvIsIOn mto 
dIfferent kinds, especIally the dIvIsIOn mto uUlversal and partIcular custom
ary rules 1 

For mstance, the questIOn anses as to the condItIOns under which the 
umversal vahdlty of a customary rule can be admItted Accordmg to Sub
paragraph l(b) of ArtIcle 38 of the Statute of the Court, and also the 
opmIOns of numerous wrIters, a general practIce-that IS, a practIce of the 
majorIty of States suffices. 2 Such a VIew IS acceptable, however, only with 
certam reservatIOns A customary rule of mternatIOnai law can bmd only 
those subjects as regards whom It may be presumed that they have reco
gmzed It 

ThIS does not mean that the assumptIOn of the bmdmg force of a certalll 

I "L'exlstence de telles coutumes partIculIeres, sOIt multIlaterales, SOlt bllaterales, 
est generalement admlse" SORENSEN, Les sources, p 104 See also REuTER, Dlolf, p 36, 
Gaetano MORELL!, "Cours general de drOlt mternatlOnal publIc," ReADI, v 89 (1956-1), 
p 458, RoussEAu, Pllnclpes, pp 839-842, SCHWARZENBERGER, InteJnatlOnal Law, p 20, 
DAHM, pp 32-33, FITZMAURICE, The Law and Plocedure (1951-54), pp 68-69, LUKl" 
pp 83-84 In the Junsprudence and doctrme, "general", "regIOnal," and "local customs" 
In fact mean customary rules 

2 E g, Professor Ross states "Customary mternatlOnal law may be either specIal 
(compnzmg only a small number of States) and then bmdmg on these only, It may be 
general (compnzmg the great maJonty of States) and IS then bmdmg all States, on such, 
too, as have not taken part m the process of obJecbvatIon, either because there was not 
occasIon to do so or because they have only recently come mto eXistence" Ross, Te:>.t
book, p 87 
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rule erga omnes must be based on an mvestIgatIOn of the practice and 
OplllIOns of all States Smce customary rules of mternatIOnalla"W are based 
on the presumptIOn that the practIce IS known and accepted as an expres
SIon of law, there IS nothmg to prevent such a presumptIOn ansmg as 
regards all States, If the practIce of at least some States and ItS toleratIOn 
by the remamder endorses It 

There are certamly numerous umversally bmd111g customary rules 
They 111clude, for example, the general pnncIples of man tIme and dIplo
matIc law. Before admIttmg such umversal valIdIty some cautIOn IS, ho
wever, adVIsable. It happens, for mstance, that the umversal vahdlty of 
a rule IS, m fact, only apparent. ThIS may be seen m the notonous dIffi
cultIes encounteled m attempts to CodIfy such allegedly u11lversal pnn
cIples 3 

In lllternatIOnal practIce, the problem of the umversal valIdIty of 
customary rules IS, however, not so Important as It would appear at first 
glance. The organs applY111g mternatIOnal law are never oblIged to deter
mme whether a gIVen rule bmds all States. Slmtlarly as WIth conventIOnal 
law, It IS of ImmedIate Importance only to declare whether a certam rule 
bmds at a gIven moment a speCIfic State. The knowledge of the degree 
of "umversalIty" of the rule, however, helps ascertammg whether It bmds 
a partIcular subject. The larger the number of States WhICh have accepted 
the r.le, the stronger the presumptIOn that It IS also accepted by a State 
WhICh has not partIcIpated m the formatIOn of the custom. 

In connectIOn WIth the umversal valIdIty of customary rules of mter
natIOnal law, reference should be made to what are called "prmclples of 
mternatIOnallaw," often referred to by the Court m Its deCISIOns 4 Accord-

3 '"The umversahty of mternatIOnal Jaw must be taken With a plllch of salt" SCHW AR
ZENBERGER, International Law, p 15 " the body of rules which have met With general 
acceptance and can be clearly understood as obligatory IS much smaller than might be sup
posed" I C MacGIBBoN, "The Scope of AcqUlescence m InternatIOnal Law," BYIL 1954, 
p 185 lenks pomtmg to the necessity of mvestlgatmg customary mternatlonal law on 
broader geographical baSIS came to the followmg conclUSIOn "Customary rules of which 
we have been apt to assume the vahdlty too readdy may be found to have less baSIS m 
general acceptance than had been supposed" JENKS, The Common Law, p 104 

4 For example, m the case concernmg Certalll Gel man Interests In Polzsh Uppel 
SileSia (ments) of 1926 the Court declared" thiS follows from the prmclple of respect 
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ing to that Court's own definition, these principles constitute rules of 
international law applied "between all nations belonging to the community 
of nations. s Professor S0RENsEN-rightly it seems-criticized this defi
nition as being too broad. He argued that the Court applied the term "prin
ciple of international law" rather to those universally recognized rules 
which were so firmly established as to need no justification. 6 

While eshewing a detailed analysis of t~ose principles, which would 
transgress the scope of this work, one may venture the conclusion that, 
whatever their origin, they must, as universally binding rules of interna
tional law, also fulfil the requirements of customary rules. 7 

for vested rights, a principle which, as the Court has already had occasion to observe, 
forms, part of generally accepted international law ... " PCIl Series A 7, p. 42. In the 
Advisory Opinion on Treatment of Polish Nationals and other persons of Polish Origin 
or Speach in the Danzig territory: "The general principles of international law apply 
to Danzig subject, however, to the treaty provisions binding upon the Free City ... ,. 
Ibid., A/B 44, pp. 23-24. Principles of international law have also been mentioned, for 
instance, in the Advisory Opinion concerning Reparation for Injuries Suffered in the 
Service of the United Nations: " ... the situation is dominated by the provisions of the 
Charter considered in the light of the principles of international law." ICl Reports 
1949, p. 182; see also supra, Chapter One. 

S " ..• the Court considers that words 'principles of international law' as ordinarily 
used, can only mean international law as it is applied between all nations belonging 
to the community of nations ... it is impossible ... to construe the expression 'principles 
of international law' otherwise than as meaning the principles which are in force 
between all independent nations ... " Judgment in the Lotus case, PCIl Series A 10, 
p. 16-17. 

6 S0RENSEN, Les sources, pp. 112-115. 
7 This view is shared also by Professor S0RENSEN, ibid., pp. 115-117. While, for 

instance, Professor ROUSSEAU considers those principles as different from conventional 
and customary rules and from principles mentioned in Subparagraph l(c) of Article 
38 of the Statute of the Court. ROUSSEAU, Principes, pp. 913-914. As an example of 
application by the Court of the term "principle of international law" distinctly in the 
meaning of customary rule, the Lotus case might be cited: "The Court. .. in the fulfil
ment of its task of itself ascertaining what the international law is .,. has included in 
its researches all precedents, teachings and facts ... which might possibly have revealed 
the existence of one of the principles of international law ... PCIl Series A 10, p. 31. 
These principles have been discussed in detail by, for instance, Professor SORENSEN 
(Les sources, pp. 112-122), ROUSSEAU (Principes, pp. 913-924), SCHWARZENBERGER 
(Fundamental Principles, passim), CHENG, pp. 1-26. 
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PARTICULAR CUSTOMARY RULES 

In Subparagraph l(b) of ArtIcle 38 of the Statute of the Court, only 
a genelal practIce IS mentIOned, hence to the exclusIOn of partIcular custo
mary rules TillS has been strongly cntIcIzed by, among others, Professor 
BASDEVANT who demanded a broad lllterpretatIOn of that al tIc1e 8 ThIS 
demand was, It seems, met by the Court, a fact WhICh ultImately led to 
defimte recogmtIOn of partIcu1al customary 1 ules 

As example of ascertamment such a rule by the Court, WIthout however 
usmg the term "paltIcular custom," one may mentIOn the AdVIsory Opl11lOn 
concernmg the Free CIty of Danzlg and the InternatIOnal Labour Organ
IzatIOn In that oplllIOn, a "plactIce" IS mentIOned which seems to be 
"well understood by both PartIes "9 SImIlarly, m the OpmIOn on the 
JUrlsdzctlOn of the European COmnllSSlOl1 of the Danube between Galatz 
and Brazla, a partlcular customary rule IS lllvolved bl11dlllg only the Sta
tes-members of the CommIssIOn, 10 

ReglOnal-and hence partIcular-custom was explessly mentIOned 
for the first tIme only III 1950 III the Asylum case,l1 Tills precedent was 
referred to III the case concernlllg the Rzghts of NatIOnals of the Ul1lted 
States of Amerlca 111 Morocco, III WhICh "regIOnal custom" was replaced 
by the telm "local custom" 12 

8 BASDEVANT, Regles, p 486 
9 PCIJ Selles B 18, p 13 See also supw, p 33 
10 Ibld, B 14, p 17 See SORENSEN, Les SOUlces, p 104 
11 "The Colombian Government has finally Invoked 'Amencan InternatIOnal 

law In general' In addItion to the rules anSIng from agreements whIch have already 
been considered, It has relled on alleged regIOnal or local custom pecuhar to LatIn Ame
ncan States 

The Party whlch rehes on a custom of thiS kllld must prove "ICJ RepOT Is 1950, 
p 276 See also supra, p 29 

12' when dealIng WIth the questIOn of the estabhshment of a local custom pecu
lIar to Latln-Amencan States, [the Court] saId' ICJ Repol ts 1952, p 200 To denote 
particular rules, both the Court and WrIters use lllterchangeably the terms "regIonal 
custom" and "local custom", the former, however, rather for customs between sevelal 
States belonglllg to one regIOn, the lattel-cllstoms referrlllg to two States only er 
Paul GUGGENHEIM, Lokales Gewohnheltsrecht, pp 327-334, and G COHEN-JONATHAN, 
'La coutume locale," Annualre jiallralS de dlOlt mtellwtlOnal, v VII (1961), pp 119-140 
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The most deCISIve recogmtIOn of partIcular customary rules may be 
found In the Rlght of Passage over Indian Terntory case of 1960 In the 
Judgment, the Court even exphcItly rejected the argument raIsed by India 
that customary rules between two States only are InadmISSIble 

It IS objected on behalf of India that no local custom could be establIshed between 
only two States 13 It IS difficult to see why the number of States between which a local 
custom may be establIshed on the baSIS of long practice must necessanly be larger than 
two The Court sees no reason why long contmued practIce between two States accepted 
by them as regulatmg therr relatlOns should not form the baSIS of mutual nghts and 
oblIgatIons between the two States 14 

Those pIecedents show beyond all doubt that the Court, contrary 
to the proVISIOn of Subparagraph l(b) of ArtIcle 38 of the Statute, 
has acknowledged customary rules bIndIng a few or even only two 
States 

Among partIcular customary rules may be Included also the rules 
bIndIng the entIre InternatIOnal SOCIety III relatIOn to one or a few subjects 
of InternatIOnal law Such rules mIght be called exceptIOnal customary 
rules of InternatIOnal law, SInce they amount to an exceptIOn from general 
pnncIples for the benefit of one or several States 15 To such rules belong 
all sorts of hIstone llghts, as, for Instance, the nght to hIstonc bays or the 

13 ThiS objectIOn was raised by Professor GUGGENHEIM, actmg on behalf of IndIan 
Government m thiS case He explamed hiS opmlOn m detail m the article "Lokales 
Gewohnheltsrecht COHEN-JONATHAN, on the other hand, did not share thiS Opl1l10n 
He, to be sure recogmzed bilateral customary rules of mternatlOnallaw, but dlstmgUlshed 
them from general and reglOnal rules from the pomt of vIew of burden of proof COHEN
JONATHAN, La coutume, passim 

14 1CJ RepOlts 1960, p 39 
15 A Similar dlVISlOn has been mtroduced by Sir Gerald FITZMAURICE It seems 

necessary to dlstmgUlsh three cases 1 Where a general rule of customary law IS bUllt 
up by the common practIce of States 2 Where a speCial nght different from, and 
m pnnclple contrary to, the ordmary rule of law applIcable IS bUIlt up by a particular 
State or States, through a process of prescnptlOn leadmg to the emergence of a u~age 
or customary or hIstonc nght m favour of such State or States 3 SpeCial fights, I e 
such as would not eXist under ordmary law, may, however, be acqUIred by one State, 
not as agamst the world m general (as under 2), but agamst another partIcular State 
FITZMAURICE, The Law and Procedure (1951-54), pp 68-69 See also MacGIBBoN, Custo
mmy 1ntelllatlOI1al Law, p 122 
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specIal delllmtatIOn of the terntonal sea For example, Sweden has enjoyed 
the nght of exceptIOnal (4 mIle wIde) terntonal sea and Norway, as con
firmed by the Court m the Flsherzes case, IS entitled to an exceptIOnal 
method of delImItatIOn of the baSIC hne 16 

Also, nghts to terntory not based on treaty can be caractenzed as 
exceptIOnal customary rules, smce for the acqUIsItIOn of such nghts the 
same condItIOns are necessary as III the case of customary nght-that IS, 
actual exerclSlng of the fIght on the said terntory (hence practice) and Its 
toleratIOn by the other members of mternatlOnal SOCIety An example 
may be found m the case of the Mmqulers and Ecrehos Inslads The Court 
took as eVIdence of the fIghts to those Islands pnmanly the practice of 
one party,17 (even mcludmg medieval precedents) and acqUIescence lU 

that plactIce by the other party to the dIspute 18 

Among authors who mclude sovereIgn nghts to terntory m mternatlOnal 
customary law are Professors S0RENSEN and LAUTERPACHT SIr Gerald 

16 See EHRLICH, Prawo, p 525, ICJ Reports 1951, pp 130,139 GRZEGORCZYK 
has given the foIlowmg defimtlOn of hlstonc bays "A hlstonc bay IS an mternal bay 
over which httoral States exercIse sovereIgn nghts based upon a geographIcal title proved 
by an hlstonc title" By hlstonc tItle, GRZEGORCZYK understands "constant and peaceful 
exerclsmg of sovereIgn nghts on a certam bay by httoral States Without opposItIon on 
the part of other States" Mleczyslaw GRZEGORCZYK, Zatokl hlstoryczne, StudlUm prawno
-m1fdzynarodowe, praca doktorska, Krakow 1961, (typed), p 170 

17 The Court declared, mfer alia "Of the mamfold facts mvoked by the Umted 
Kmgdom Government the Court attaches, m partIcular, probatIve value to the acts 
which relate to exercise of Jurisdiction and local admInIstration and to legIslatIOn and 
penodIcal offiCIal VISitS to the Ecrehos smce 1885 ICJ Reports 1953, p 65, see Ibld, 
P 64-66 

18 Here IS the Court's conclUSIOn, WhICh confirms the customary character of the 
lights WhICh were the subject of dIspute "The Court, beIng now called upon to appraise 
the relative strength of the OppOSIng claIms to sovereignty over Ecrehos m the lIght of 
the facts conSidered above, finds that the Ecrehos group m the begmnmg of the thir
teenth century was conSidered and treated as an mtegral part of the fief of the Channel 
Island which were held by the EnglIsh Kmg, who m the begmnmg of the fourteenth 
century exercised JurisdictIOn m respect thereof The Court further finds that Bntlsh 
authontles durmg the greater part of the mneteenth century and the t~entleenth century 
have exercIsed State functIOns m respect to the group The French Government, on the 
other hand, has not produced eVidence showmg that It has any valid tItle to the group 
lbld, P 67 See also PCIJ Selles A/B 53, p 44 
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FITZMAURICE and Professor PINTO extend such la" to embrace hIstone 
and prescnptIve nghts m general 19 

OTHER CRITERIA OF DIVISION OF CUSTOMARY RULES 

In addItIOn to dIvIdmg up customary I ules accoldmg to theIr range 
of validIty, It seems useful to dIscern rules whIch regulate for the first 
tIme a certam branch of mternatIOnal life flom those whIch only abro
gate, amend or supplement eXlstmg I ules 20 

As an example of the former the developmg customary rules concernmg 
outer space may be cIted These rules, dlsregardmg certam legal fictIOns 
extendmg State sovereIgnty "usque ad coelum" regulate for the first time 
a blanch of realIty whIch until recently It was ImpOSSIble to regulate by 
law at all Among typIcal customary rules amending old ones may be 
mc1uded the rules concernmg contmental shelf, smce they do but extend 
the nghts of the littoral States 21 

It IS pOSSIble, of COUlse, to take the VIew that, formally speakmg 
every new rule deletes or amends already ""xlstmg rules FO! evelY rule 
to some extent lIImts the pnmordlal lIberty accorded to States by mter
natIOnal law 22 In practice, however, there IS undoubtedly a difference 
between cases mvolvmg a rule whIch regulates some branch of life un
touched by the law and cases mvolvmg a rule whIch IS m open conflIct wIth 

19" the acqulSltlOn of a hlstonc nght by prescnptIve means IS merely a speCial 
case of the creatlOn of rIght by custom or usage" FITZMAURICE, The Law and PI ocedUl e 
(1951-54), p 39, see also Zbld, P 31 note 3 A srmliar opmlOn, even WIth express reference 
to SIr Gerald FITZMAURICE, IS represented by Professor MacGmBoN" hIstonc, pre
scnptIve and customary nghts share common process of development" MacGmBoN, 
Customary InteInatlOnai Law, pp 119-120 Professor PINTO wrote dehberately 'Source 
reconnue par le drOIt mternatlOnal, la coutume, cree, transforme, etemt les regles et les 
obhgatIons, conformement a son regune JurIdIque propre Le recours a la prescnptlOn 
est donc mutIle" Roger M PINTO, "La prescllptlOn en drOIt mternatlOnal,' RCADI, 
v 87 (1955-1), p 449 Cf BENTZ, p 85 

20 Professor MORELLI dIVIdes mtel11atLOnal customs mto mtroductory (lIltroduc
five) and abrogatIve (abrogative) MORELLI, CoU/s, p 453 

21 See BIERZANEK, MOl ze, pp 280-282 
22 "If there IS no norm Imposmg upon the State (or another subject of mterna-

tIonallaw) the obhgatlOn to behave m a certam way, the subject IS undel mternatlOnal 
law legally free to behave as It pleases KELSEN, PI mClples, p 305 
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preceding rules. 23 Whereas in the former case the ascertaining organ may 
be satisfied with even weak evidence of the existence of such a rule, 24 

in the latter the requirements of necessity will be more rigid, because the 
new factor of comparison of the binding force of the previous rules with 
that of the new one comes into play. 

Some writers question the very existence of an abrogative power of 
international customs and require as a condition of existence of a custo
mary rule precisely its conformity with the prevailing law. In the Inter
l1ational Law Commission, such a view was, as we already know, repre
sented by HUDSON. Among the elements necessary to the existence of 
customary rules of international law he mentioned that the practice should 
be required by, or consistent with, the prevailing international law. Other 
members of the Commission, however, rightly exposed the false reasoning 
which lead to such opinion. 25 

Indeed, a static conception of international customary law which 
limits its ab rogatory power does not seem justified. One cannot exclude 
the evolution of any rule. One must, however, expect more rigorous re
quirements to be involved in the case of custom which is in conflict with, 
deletes, or amends old rules. 

Among other divisions of customary rules, reference should be made 
to the classification by GIANNI into "custom in the narrower sense" and 
"custom in the broader sense" (coutume dans le sense restreint; coutume 
dans le sens large). Among the former that writer includes customs com-

23 This problem is lmked also wIth the institution of desuetudo-that is, the extinc
t10n of a treaty or of its parts by means of mutually tolerated abstentions - hence custom. 
See SCHWARZENBERGER, International Law, pp. 535-537. 

24 A sort of confirmation of this view may be found in the following pronounce
ment of the Court referring to sovereign rights in the Legal Status of Eastern Greenland 
case: "It is impossible to read the records of decisions in cases as to territorial sovereignty 
without observing that in many cases the tribunal has been satisfied with very little in 
the way of the exercise of the actual exercise of sovereign rights, provided that the other 
State could not make out a superior clainl." PCIJ Series A/B 53, p. 46. 

25 See suPta, Chapter One. LAUTERPACHT, 1in1iting the abrogative power of custom 
referred to the principle ab injuria jus non oritur. LAUTERPACHT, Sovereignty, p. 398. 
Such maxinls have been sharply and it seems rightly criticized by Professor Schwarzen
berger in "The Fundamental Principles of International Law," RCADI, v. 87 (1955-1), 
pp. 195-385. 
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prised of practice accompanied by opmlO JUrzs sive necessitatis con
ceived as common legal conviction (conscience juridique commune). "Cus
tom in the broader sense," on the other hand, includes rules binding also 
States which have not participated directly in the formation of those rules 
-for example, general principles of la", referred to in Subparagraph 
l(c) of Article 38 of the Statute of the Court. 26 It seems, however, that 
this division is not essential in view of the fact that the moment of for
mation of custom is impalpable,27 and hence it is often difficult to state 
whether the practice of a given State actually participated in the evolution 
of the custom or only joined on to an already existing custom. 

To avoid misunderstandings, it must be stressed again that every 
customary rule can be expressed in two forms-as right and as duty. 
These two forms are, however, not two different rules but only correlatives 
of one and the same. 28 

THE PROBLEM OF HIERARCHY OF CUSTOMARY RULES 

Closely linked with the classification of customary rules into kinds 
is the problem of the appropriate hierarchy. In particular, whether the 
principle lex specialis derogat legi generali applies to international custom
ary law. 29 

Here, a general remark is fiIst necessary. The principle lex specia/is 
derogat legi generali is applicable in particular to those cases in which 
lex specialis distinctly follows from a more general rule or where it con
stitutes an exception from such a general rule-hence, where lex specia/is 
is posterior to the general rules. These conditions are fulfilled in municipal 
law, in which the principle originates. Modern municipal law, in general, 
constitutes a certain hierarchic system of rules, where the binding force 
of special rules is based upon more general rules of higher order. More-

26 GIANNI, pp. 119-120, 135. 
27 See Chapter Two. 
28 Ross, Textbook, p. 27. See the remark quoted above on Professor MacGIBBoN's 

article. Infra, p. 18. 
29 See BASDEVANT, Regles, p. 494. See also Georges SCELLE, "Essai sur les sources 

formelles du droit international," Recueil Giny, v. In, p. 413; VERDROSS, Vjjlkerrecht, 
p. 129; SCHWARZENBERGER, The Fundamental Principles, pp. 195-385. 
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OveI, m a modern State, 111 the case of new general rules be111g 111stItuted, 
to avoId doubts, express prOVISIOns are Issued abrogat111g the old specIal 
rules WhIle customary law-and the same can be saId of almost the entIre 
111ternatIOnal laW-IS formed 111 a decentralIzed way.30 ThIs law, then, 
IS not an arranged system of correlated rules, but, at best, a collectIOn of 
rules of vanous ong111 more or less arbItranly systematIzed by wnters 31 
Thus a general applIcatIOn of the pnncIple lex speczalzs derogat legz gene
rah to 111ternatIOnal law IS out of the questIOn In partIcular, It can be 
applIed to 111ternatIOnal customary law only when there IS no doubt that 
a certam partIcular customary rule follows from a general one or constI
tutes an exceptIOn to such. 

As an example of such speCIal rule may be CIted the NorwegIan system, 
already mentIOned above, of delImItatIOn of the terntonal sea. 32 The 
pnncIple lex specza/zs derogat legz generalz was also applIed In the Free 
Passage case The Court, ascertammg a local customary nght 111 favour 
of Portugal, consIdered It unnecessary "to exam111e whether general 111ter
natIOnal custom or the general pnnclples of law accepted by CIVIlIzed 
natIOns may lead to the same result" 33 

30 Cj KELSEN, PrinCiples, pp 20, 402 
31 A true system of rules IS bemg constituted by the rapidly growmg set of provI

sions based upon the Umted NatIOns Charter Cj lbld, P 403 
32 See supra, p 35 
33 "Havmg arnved at the conclUSIOn that the course of dealmgs between the Bntlsh 

and Indian authontles on the one hand and the Portuguese on the other establIshed 
a practice, well understood between the Parties, by virtue of which Portugal has acqurred 
a TIght of passage m respect of pTlvate persons, CIVil offiCials and goods m general, the 
Court does not conSider It necessary to examme whether general mternatlOnal custom 
or the general pnnclples of law recogmzed by CIVIlIzed natIOns may lead to the same result" 
lC! Reports, 1960, p 43 The Court even more deCIsively came down on the Side 
of accordmg higher rank to particular custom m the followmg passage "Where 
the Court finds a practice clearly establIshed between two States which was accepted 
by the Parties as governmg the relatIOns between them, the Court must attTlbute deCISIve 
effect to that practice for the purpose of determmmg their specIfic TIghts and oblIgatIOns 
Such a particular practIce must prevail over any genel al rules" lbld , p 44 (ItalIcs added) 



CHAPTER FOUR 

CUSTOMARY RULES AND OTHER RULES OF INTERNATIONAL 
LAW 

THE ARRANGEMENT OF KINDS OF RULES IN ARTICLE 38 OF THE STATUTE 
OF THE COURT 

For a better understanding of the specific features and importance 
of customary international law, it is essential to determine its relation to 
other kinds of rules. This problem emerged to some extent during the ela
boration of Article 38 of the Statute of the Court. 

In the final draft of the Advisory Committee of Jurists, it was even 
expressly emphasized that the Court must apply in the accepted order 
the kinds of rules enumerated. 1 Later on, however, as a result of discussions 
in the Subcommission of the Third Committee of the League of Nations 
First Assembly, the provision was deleted. 2 

The discussion on this subject in the Advisory Committee was short 
and did not clear up the most important question-as to what were the 
criteria by which the order of the kinds of rules in Article 38 were esta
blished. Some relevant information is to be found in Baron Descamps' 
comment on his proposal, which included the following: "All agree that, 
when rules are expressly laid down by a general or special treaty between 
the parties, it is the first duty of a judge to apply them." 3 

1 "The Court shall, within the limits of its jurisdiction as defined in Article 34, 
apply in the order following ... " Committee, p. 678. For the final text of Article 38, see 
supra, p. 20. 

2 Societe des Nations, Actes de la premiere AssembIee, Seances des Commissions 
I, pp. 385 and 534. See also S0RENSEN, Les sources, p. 238; Schwarzenberger, Interna
tional Law, pp. 54-57. 

3 Committee, p. 322. 
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Next, he mentioned the importance of customary law which he main
tained, however, must "be followed by the judge in the absence of 
expressed conventional law."4 In the course of the debates, Descamps 
once more stressed that the Court should not "apply international custom 
and neglect the treaty. If a well known custom exists, there is no occasion 
to re~ort to a general principle of law. We shall indicate, said Descamps, 
an order of natural precellence, without requiring in a given case the agree
ment of several sources." 5 

Lord Phillimore (Great Britain) argued that the proposed order "simply 
represented the logical order in which these sources would occur to the 
mind of the judge."6 De Lapradelle (France) and Altamira (Spain), on 
the other hand, were of the opinion that "this expression [in the order 
following] might be considered superfluous, since the order in which the 
sources should be consulted was already indicated in the enumeration."? 

Opposed to there being a duty to adhere to the arrangement proposed 
was Ricci-Busatti (Italy). He thought that "the judge should consider 
the various sources of law simultaneously." 8 According to him, the re
servation concerning order of succession is superfluous, since it might suggest 
the idea that the judge was not authorized to draw upon a certain rule 
before having first applied the rules enumerated first. "This would be, 
in Ricci-Busatti's opinion, a misinterpretation of the Committee's in
tention."9 Hagerup (Norway) shared this opinion and "wished to have 
the expression 'en ordre successif' suppressed." 10 

At the end of the discussion in the Committee, Baron Descamps him
self declared that he "wished to keep the expression, but attached little 
importance to it." 11 

Although, in face of divergent opinions it is difficult to state with cer
tainty, what finally did preclude the arrangement of kinds of rules 

4 Committee, p. 322. See supra, p. 22, note 9. 
5 Ibid., p. 337. 
6 Ibid., p. 333. 
7 Ibid., s. 338. 
8 Ibid., 332. 
9 Ibid., pp. 337, 338. 

10 Ibid., p. 338. 
11 Ibid. See Manley O. HUDSON, La Court Permanente de Justice Intell1ationale. 

Paris 1936, pp. 192-194, 628. 

.K. Wo]fKe' Custom In Present ... 7 
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enumerated in Article 38, the fact that the author of the original draft 
himself did not attach much importance to the enumeration shows that 
there were no essential considerations of a theoretical character at stake. 
but rather only practical ones. 12 

In general, doctrine is unanimous that the binding force of conven
tional and customary law is the same. 13 For the judge, however, the 
difference in application of conventional and customary rules is enormous. 
Suffice it to mention, for instance, the much greater precision and ease 
of determination of content and range of validity in the case of conven
tional rules and, in consequence, the much stronger - by comparison 
with other rules-persuasive impact for the Court and the parties. 14 

Professor S0RENSEN rightly states that a judge prefers such a rule as requires 
a minimum of definition before it is applied to a given case. 15 

Thus, it seems that objectivation and, above all, verifiability of the 
will of the parties-strongest in conventional law-are the most decisive 
criteria of the arrangement of the kinds of rules in Article 38. For an inter
national court, these criteria are decisive, since its authority and the autho
rity of its decisions depends on the will of the parties. For, we must not 
forget that in international life, whether we like it or not, the will of States 
is still conclusive and that, in particular, the organs of international jus
tice still act exclusively upon authorization from and initiative taken by 

12 See S0RENSEN, Les sources, p. 244; see also HAEMMERLE, p. 141; VISSCHER, 
"Contribution it l'etude des sources du droit international," Recueil Geny, v. Ill, p. 397. 

13 "Tout le monde est d'accord pour leur reconnaitre en principe meme valeur.'· 
Louis Le FUR, "Regles generales du droit de la paix," RCAD!, v. 54 (1935-IV), pp. 208-
209; "La doctrine reste en generale attachee it l'id6e que le traite et la coutume ont la 
meme force juridique et, partant, une valeur derogatoire reciproque." ROUSSEAU, 
Principes, p. 860. Similarly Professor TUNKIN stated: "The binding force of conventional 
and customary norms of international law is the same." TUNKIN, Co-existence, p. 21; 
a different view represents Professor LUKIN, p. 103. 

14 See S0RENSEN, Les sources, pp. 243-244; SCELLE, Precis, v. I, p. 53. "Les traites 
ecrits constituent en regIe quelque chose de plus sur et de plus palpable." Karl STRUPP, 
"Les regles generales du droit de la Paix," RCAD!, v. 47 (1934-1), p. 331; see also VIS
SCHER, Contribution, p. 397; HAEMMERLE, p. 141. 

15 " ... le juge prefere celle qui exige le moins de concretion et de precision pour 
etre conforme aux faits de la cause." S0RENSEN, Les sources, p. 249; see also VERDROSS, 
Volkerrecht, p. 127. 
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the parties. 16 Moreover, failing an effective international executive organ, 
the execution of judicial decisions also still depends, in fact, on the good
will of the losing party. Hence, when there are no other more important 
considerations, conventional law, being the most univocal expression 
of what the parties' have agreed to, will always be considered first. 17: 

There are only few examples in the practice of the Court of express 
application of the hierarchy established in Article 38. As a rule, however, 
the Court has taken as a basis conventional law wherever there was a treaty 
binding the parties. For example, in the Advisory Opinion on the Ques
tion concerning the Acquisition of Polish Nationality of 1923, the Court 
declared: 

Though generally speaking, it i~ true that a sovereign State has the right to decide 
what persons shall be regarded as its nationals, it is no less true that this principle is 
applicable only subject to the treaty obligations referred to above. IS 

Similarly in the Advisory Opinion concerning the Free City of Danzig 
and the International Labour Organization: 

The general principles of international law apply to Danzig subject, however, to 
the treaty provisions binding upon the Free City and the decisions taken by the organs 
of the League under these provisions.19 

As has been pointed out by Professor SCHW ARZENBERGER, the Court 
has not always been consistent. For instance, in the Advisory Opinion 
on Reparation for the Injuries Suffered in the Service of the United Nations 
it seems as if priority (over conventional rules) was given to principles 

16 Charles de VISSCHER, "Reflections on the Present Prospects of International 
Adjudication," AJIL, v. 50 (1956), passim. 

17 This argument has been raised by the drafter of Article 38 himself. See SUpta, 

p. 22. Professor HUBERT writes: "The arrangement of groups of rules, as they are enu
merated in Article 38 paragraph 1, indicate a hierarchy of rules. The rules of created law 
are the most important, the rules of ascertained law (customary law) come only next 
ID order. This is in agreement with the prevailing doctrine and with the international 
reality. For, the will of States which have concluded certain international conventions 
is still of declSlve importance in international relations." HUBERT, Prawo, v. n, p. 14. 
See also FITZMAURICE, Some Problems (1951-54), p. 173. 

18 PCIJ Series B 7, p. 16. 
19 Ibid., A/B 44, pp. 23-24. See also the separate opinion presented by Judge Anzi

lotti in the Case concerning the Legal Status of Eastern Greenland, ibid., A/B 53, p. 76. 
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of InternatIOnal law. 2o Professor SCHWARZENBERGER sees in it "the ten
dency to assume that the parties to any particular treaty have not intended 
to depart from the rules of international customary law." If, then, there 
are no express provisions to the contrary, treaties are lIkely to be inter
preted In the light of customary principles of international law. 21 

Enumerated thud In Subparagraph ICe) of Article 38 are what are 
called the general principles of law accepted by civilized nations. Their 
bemg placed after customary rules is justified by the fact that this heading 
was originally contemplated by the drafters of the Statute as an additional 
authorIzation for the Court to seek a basis of decisions outside posItive 
1 ules of international law, In order to avoid non liquet. Further, the same 
arguments may be adduced for putting such principles after customary 
rules, as those which were used to justify the placing of the latter after 
conventIOnal rules. General principles are certainly the most abstract, 
and hence the will of States is least objectified in them. 

The problem of order of priority of those rules will be much more 
comphcated If to general principles mentioned in Subparagraph I (c) 
are subjoined fundamental principles, allegedly bindIng as jus cogens. 
An analysIs of that question exceeds, however, the scope of the present 
study. 22 

20 "The Court IS here faced with a new situatIOn The questIOns to which It gives 
llse can only be solved by reahzillg that the situatIOn IS doml11ated by the PlOVlSIOns 
of the Charter conSidered ill the lIght of the pnnclples of l11ternatIOnallaw." ICJ RepOl fs 

1949, p 182 
21 See SCHW ARZENBERGER, Intel natIOnal Law, p. 57 
22 See also lll/i'a, p 112 From the pomt of view of the apphcation of rules, we should 

dlstl11gmsh the hIerarchy of rules suggested especially by the normatlvistlc school on 
the baSIS of theIr bmdmg force. Accordmg to the latter school, treaty law IS alleged to 
lower m hierarchy because ItS bindmg force IS based upon the prmclple pacta sunt ~el
l'anda. Professor KELSEN wntes: "That a treaty IS law-creatmg fact, that by a treaty 
oblIgatIOns and nghts are establIshed, or m other terms that a treaty has bmdmg force, 
I~ due to rule of customary illternatIOnallaw whIch IS usually expressed m the fOlmula 
pacta sunt servanda. ThiS rule IS the reason of vahdlty of treaties With lespect to ItS 
reason of vahdlty, the conventIOnal law IS mfenor to the customary law The latter IC

presents a higher level ill the hierarchical structure of the mternatIOnallegal order than 
the former." KELSEN, Prlllclples p. 314. See also GUGGENHEIM, Tlalte, v. I, p 57 Without 
questlOmng the Importance of thiS pnnclple, prunanly as a fundamental pnnclple of 



101 

DELIMITATION OF CUSTOMARY AND CONVENTIONAL RULES 

In order to bring into fuller relief the features which distinguish custo
mary from conventional rules, much more important than the question 
of hierarchy is to draw the border line between those two kinds of rules 
of international law. This problem has not so far been much discussed. 
In fact, neither for traditional voluntarists nor for naturalists of various 
schools is there any essential difference between a conventional and a custo-

,wary rule. For the former, the customary rule constitutes no more than 
a modification of a conventional rule, where the will of the parties is not 
expressed in words but by facts of conduct. For the latter, both, con
ventional and customary rules are but an expression of objective law, 
independent of the will of States. 23 

It suffices, however, to confront the elements which contribute to the 
creation of each of those kinds of rules to see that the customary rule is 
by no means a modification of the conventional rule, but differs from it 
essentially. 

As we know, the formation of international custom, and hence the 
validity of a customary rule, requires the existence of an already regulated 
area of collaboration between States in the form of qualified practice and 
of tacit, presumed acceptance of such practice as an expression of a legal 
duty or right by the subjects concerned. On the other hand, the international 
conventional rule is created by an express active will to regulate a certain 
area of· reality not yet arranged according to the needs and intentions 

international morality, which has already been codified in the United Nations Charter, 
it is hardly possible to agree with the view indicated above. From a logical point of view, 
the principle pacta sunt servanda as a rule on rules is certainly of "higher level", but 
this does not necessarily mean that it is reason of validity or older as a legal rule, in view 
only of the existence in it of the word "pacta". Cf. GOULD, p. 40; LUKIN, p. 56. 

23 Professor Visscher is right when he writes about the traditional voluntarist 
conception of international law as follows: "Pour avoir tente de ramener la coutume 
internationale a la fiction d'une convention tacite entre Etats, cette doctrine s'est con
darnnee a ne penetrer ni son fondement, ni les veritables res sorts de son action. Au lieu 
d'observer les faits dans leur realite et en prise directe, elle les a envisages d'un point 
de vue arbitrairement choisi d'apres un postulat non verifie." VISSCHER, Coutume, 
p. 356. Yet one might add that this criticism might be raised also against other theories. 
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of the parties. 24 In both cases, then, the existence of the two elements 
is necessary: an element of will, and what might be defined as an element 
of reality to which such will refers. 2s 

The most essential difference between conventional and customary 
rules lies, it seems, precisely in different elements of will and reality in the 
two kinds of rules. Whereas in the event of creation of a conventional 
rule, the will of the subjects is operative-that is, in general, aims at chang
ing the status quo-and is at the same time clearly manifested; in the 
event of customary law, such will reduces to mere tacit acquiescence in the 
practice. The same concerns the~ element of reality to which both kinds 
of rules refer. Whereas the creation of a conventional rule refers, in ge
neral, to an area of reality not yet regulated according to the needs and 
wishes of the parties, the formation of a customary rule is linked with 
a reality at least partly regulated in the form of qualified practice. 26 

To illustrate this difference between customary and conventional rules, 
we may have recourse to a certain simplified model, and present the whole 

24 It is difficult to include among typical treaty rules those which consist only in 
the formulation and confirmation of certain already existing regularities in practice 
(for example, the codification of customary rules). They will constitute rather inter
mediate rules. 

25 "Le terme 'droit positif' ne peut point etre con<;u sans la presence de certains 
phenomenes psychiques ayant rapport a certaines actions humaines." Frede CASTBERG, 

"La methodologie du droit intemational public," RCADI, v. 43 (1933-1), p. 316. "A legal 
rule ... in principle combines an 'ought' and an 'is'." Quincy WRIGHT, "The Strenghte
ning of International Law," RCADI, v. 98 (1959-111), p. 129. "A chaque norme du droit 
international correspond un processus reel ... auquel la conception normative vient 
conferer le caractere specifique de regIe juridique." GUGGENHEIM, Traite, v. I, p. 16. 

26 Professor Visscher characterizes this difference somewhat otherwise: "A la 
difference de la coutume, le traite est l'oeuvre, sinon toujours refiechie, du moins deIiberee, 
de la volonte des Etats. Tandis que dans le processus coutumier la regIe de droit s'induit 
par la voie du raisonnement d'une serie d'attitudes dont la coordination et la legitimation 
ne s'etablissent dans la perspective du droit qu'a posteriori, dans le traite, au contraire, 
c'est au depart meme que la volonte de creer du droit s'affirme de fa<;on a la fois di
recte et expresse." VISSCHER, Coutume, p. 589. That writer quotes further a correct state
ment by Hauriou as regards this point: " ... le traite international, par l'ampleur des 
interets qu'i! embrasse et des forces mises a son service, est probablement la mani
festation la plus frappante de la volonte humaine attache a s'emparer de l'avenir pour 
la soumettre a un certain ordre." Ibid., pp. 589-590; see also ibid., Cour generate, p. 476. 
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of international1aw in the form of a parabola between two axes of coor
dinates. The vertical axis would denote the changing element of will, 
starting from passive toleration up to decisive, active expressions of will. 
The horizontal axis, in turn, would represent the changing reality from 
the most chaotic-from the point of view of the needs of the sUbjects
through reality actually already regulated by the subjects themselves 
(that is, qualified practice) up to a natural order which does not require 
even toleration, since it imposes itself. 

According to this scheme, the whole international law would fall 
within two limits, between pure will and pure fact, or, in other words, 
between the impossibility of a legal rule arising and the absence of 
necessity of such a rule. There cannot, for instance, arise a bind
ing conventional rule dividing the legendary Atlantis into sectors, since 
no such isle exists. On the other hand, there has been no need (at least 
so far) for a rule securing to States free utilization on their territory of so
lar energy, because such utilization is exercised without any objections 
and is not questioned by anybody, hence it does not require any (even 
passive) toleration. 27 

As may easily be seen, in this model, conventional rules correspond 
to the arm of the parabola approaching the vertical axis-that is, where 
the yet unregulated reality is accompanied by active and clearly manifested 
will. Customary rules, on the other hand, correspond to the arm approach
ing the horizontal axis, where the already factually regulated reality 
(qualified practice) needs only passive acquiescence to form a custom and, 
hence, a customary rule of international law. 

The demarcation point between customary and conventional rules 
would fall in the section of the parabola where passive toleration of fac
tually regulated reality passes into active will to change the as yet unre
gulated reality. 

27 In connection with the limits of law, a remark comes to mind that man's inter
ference in nature in a constructive, and unfortunately, also a destructive sense is making 
such rapid progress that it is increasingly difficult to name sections of life which certain
ly would not require protection or regulation on an international scale in the immediate 
future. 
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THE NECESSITY TO DISCERN INTERMEDIATE RULES 

Although the delimitation of conventional and customary law attempt
ed here seems to be relatively precise having regard for the possibilities 
in this respect of the social sciences, that by no means implies that the 
border line traced is sharp. On the contrary, in practice, it is found that 
many rules on closer examination give trouble as to their classification 
as between the two kinds of rules. Those are the rules whicb, because 
of the variety of elements which have contributed to their formation, 
lie in the no-man's-land between customary and conventional rules. 
Moreover, the conclusion is forced on us that, as time goes on, nume
rous-especially customary-rules lose their character as such and become 
what might be defined as intermediate or mixed rules. 

Customary rules in the course of time become more and more often 
expressly accepted in official pronouncements, treaties, etc., by State 
organs and the organs of international organizations. In addition, such 
rules undergo codification, or at least attempts at codification. In this 
way, there arise multilateral conventions, or drafts of such conventions, 
containing, to be sure customary rules which are already binding, but 
adequately adjusted to modern needs and conditions. It is a truism that 
every attempt at codification introduces new elements. 

In short, one might say that elements of active will agglomerate on 
customary rules and thus more or less extend the range of validity of the 
rule in question over a reality not yet regulated by practice. The new rule 
which arises in consequence of such agglomeration of various elements 
is neither any longer a typical customary rule nor yet a conventional one, 
and, what is more important, its binding force is not based exclusively 
on practice acquiesced in. It should be further added here that the increas
ing practice and elements of active will constitute, with the original rule, 
an inseparable entity. The place of such an intermediate rule on the para
bola of rules of international law tends to shift more and more towards 
the point of demarcation with conventional rules. 

As examples may serve the oldest and most important customary 
principles such as that of pacta sunt servanda, which was confirmed by 
the great Powers of the European Concert at the London conference 
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of 1871,28 and finally codified in the United NatIons Charter. Mention 
may also be made of the customs of war on land comprised in the Brussels 
Declaration of 1874. This Declaration served later as a basis for the final 
codification of the law of war in the Hague conventions of 1907. Further, 
such principles as freedom of the high sea or diplomatic immunities Call 

hardly be considered nowadays as purely customary, especially since they 
have been codified in multilateral conventions. Neither can they be 
treated as typical conventional rules merely because they have been 
codified. 29 

Conventional rules undergo similar evolution but in the opposite 
direction. In the course of their application, they become overgrown with 
practice, which supplements and even amends them with the acquiescence 
of the parties, hence, by means of custom. To argue that such practice 
discloses the intentions of the parties only at the moment of conclusion 
of the treaty is pure fiction. Conventional rules, together with the practice 
of them, originate a new resultant rule, more 0 less differing in content 
and range of validity from the original rule. Consequently, the place of 
such originally conventional rules shifts WIth the passage of time towards 
customary rules. 

Examples of the process described above are numerous. Suffice it to 
recollect here the history of the Vienna regulations concerning the ranks 
of diplomatic envoys. In the course of a century and a half, those prin
ciples have become so overgrown with practice that today it is impossible 
to indicate the category of rules among which they should be classified. 
Certainly the organ which is to apply them, would refer to both, customary 
and conventional evidence as well, if it considered any such reference 
as necessary. 

From among the latest examples of customary evolution of conven
tional rules, the evolution of paragraph 3 of Article 27 of the United Nations 
Charter may be cited. The unwritten amendment introduced by practice 
consists in that the abstention of a permanent member at the meeting 

28 Nouveau Reeuell General des Traites, 1 sene, v. XVIII, p. 275. 
29 As a typical example may serve Paragraph 6 of Article 36 of the Statute of the 

Court. See p. 41. 
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of the Secunty CouncIl IS not assllTIllated to the exerCIse of the nght to 
veto. 30 

A sImIlar case was mentIOned III one of the recent AdVIsory OpIllIOns 
of the Court (1962) concernIllg ArtIcle 11 paragraph 2 of the Dlllted NatIOns 
Charter. The Court explaIlled the term "actIOn" III that paragraph III the 
lIght of the practIce of the OrgalllzatIOn. 31 ThIS OpIlllOn met wIth strong 
cntlcIsm, dIrected, however, not agamst the pOSSIbIlIty of amendment 
of the prOVIsIOns of the Charter by tolerated practIce but agaIllst conSJ
derIllg the practIce Illvolved III that speCIfic case as fulfilling the condItlon 
Just mentIOned. For Illstance, Judge KoreckI III ills separate opllllon dId 
not at all questIOn the Importance of practIce III general; he only dellled 
that III the partIcular case the practIce had been suffiCIently conSIstent 
By way of JustIficatIOn he quoted the protests and resel vatIOns raIsed 
by the SOVIet Dlllon to resolutIOns of the Dlllted NatIOns organs and the 
factual non-executlOn of those resolutIOns by several Members.32 Thus, 
the arguments agaIllst the correctness of the Court's opIllIOn not only 
do not undermIlle the pOSSIbIhty of amendIllg the prOVlSlons of the Charter 
by means of tolerated practIce, but even confirm such pOSSIbIlity. Further 

30 "It IS already well known that an unWrItten amendment to the Charter has taken 
place III the prachce of the SecurIty CouncIl, namely, to the effect that the abstentIOn 
of a permanent Member present at a meetlllg IS not assumlated to the exerCIse of the 
rIght to veto" ICJ Reports 1962, p 291 See Ibld, pp 292, 300, see also TUNKIN, Vo
prosy, pp 111-112 Professor LAcHs wntes as regards thIS unwrItten amendment as 
follows "La VIe a cree 1'IllterpretatIOn N'est-Il pomt sIgl1lficatrr que les grandes PUlSSanCes 
ment su se mettre d'accord sur ce POlllt que l'abstentIOn ne constItue pas le veto?" Man
fred LAcHs, "Le probleme de la reVISIon de la Charte des NatIOns Umes," RGDIP 1957, 
no 1, p 62 Certamly thIS IS correct But It IS hardly pOSSIble to agree WIth the defil1ltIOn 
of the above CIted unwrItten amendment as "lllterpretatIOn" slllce It I~ eVIdently at vananCe 
WIth ArtIcle 27 of the Charter, WhICh reqUlres a unal1lmous vote of all permanent mem
bers of the SecurIty CounCIl 

31 The Court declared, mter alia' "The practIce of the OrgamzatIOn throughout 
ItS hIstory bears out the forgolllg elUCIdatIOn of the term 'actIOn' III the last sentence 
of ArtIcle 11, paragraph 2 [of the Charter] " and It arnved at the conclusIOn that "the 
argument WhICh seeks, by reference to Artlcle 11, paragraph 2, to lImIt the budgetary 
authonty of the General Assembly III respect to the mallltenance of mternatIOnal peace 
and securIty, IS unfounded" ICJ Reports 1962, p 165 

32 Ibrd, pp 255, 260, 262, 263, 266, 271, 278, 279, 280 
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confirmation is to be found in the separate opinion of Judge Winiarski, 
President of the Court, who said, inter alia: 

The way in which the parties have consistently applied a convention may certainly 
provide evidence of their intention for the purpose of its interpretation. Furthermore, 
If a practice is introduced without opposition in the relations between the contracting 
parties, this may bring about, at the end of a certain period, a modification of a treaty 
rule, but in that event the very process of the formation of the new rule provides the 
guarantee of the consent of the parties)3 

The value of distinguishing intermediate rules has also recently been 
pointed out by certain writers. For example, Professor S0RENSEN showed 
that the resolution of 11 December 1946 confirming the legal principles 
in the Charter of the Nuremberg Court and in its judgment was not, to 
be sure, one of the "sources" enumerated in Article 38 of the Statute of 
the Court, although they had a fundamental significance for ascertaining 
the rule of international law. In Professor S0RENSEN'S opinion, a resolution 
which had not been based upon earlier practice or jurisprudence could 
not create a new rule. "Such resolution is, according to that author, halfway 
between a treaty and custom." As a treaty, it is expression of the will or 
common opinion of the States, not requiring however declaration by all 
parties. As custom, such resolution presupposes certain links with past 
practice. Its legal significance does not, however, depend on formal proof 
of its concordance with practice. 34 It should still be added here that the 
general customary rule so confirmed is neither any longer customary rule 
sensu stricto, nor a conventional rule, but, to be precise, a sort of inter-

33 Ibid., pp. 230-231; see also ibid., pp. 231-234. 
34 "Une resolution ne pourrait pas creer une norme juridique nouvelle sans fon

clement dans la pratique ou la jurisprudence anterieure. La resolution se place ainsi 
11 mi-chemin entre une convention et une coutume. Comme la convention, elle est l'ex
pression d'une volonte ou d'une opinion commune de la part des Etats, mais elle n'exige 
pas la declaration d'engagement de la part de chacune des parties. Conune la coutume, 
elle presuppose certains points d'attache dans la pratique anterieure, mais sa valeur 
juridique est independante d'une preuve formelle de sa conformite avec la pratique." 
S0RENSEN, Principes, pp., 99-100. See also Philip C. JESSUP, A Modern Law of Nations, 
New York 1952, p. 46. Elswhere, Professor SORENSEN even uses the term "treaty of mixed 
content," but in reference to codifications which embrace provisions reproducing 
a customary rule supplemented by special provisions of a technical or administrative 
character. Ibid., pp. 80-81. 
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mediate rule. Its full ripening as a rule of international law follows from 
customary practice and conventional elements (active will of States expressed 
in the resolution of the General Assembly). 

The necessity to distinguish the category of intermediate rules follows 
also from the latest opinions promuglated by Professor TUNKIN. This 
concerns primarily those conventional rules which by means of custom 
have extended their validity to embrace other States, or whose content 
has evolved with tacit agreement of the parties. Professor TUNKIN cites 
as an exampl~ of such evolution that of the principle expressed in the 
Kellogg Pact and of the rules of procedure of the Security Council (Art. 27 
paragraph 2 of the Charter) already referred to. 35 

Certainly, the introduction of a new category of rules might be aban
doned if we assume that in each case the prevailing element is conclusive. 
The emphasis on the existence of intermediate rules seems, however. 
useful because a large part, if not tHe majority, of precisely those rules 
most firmly established in international life belong in fact to such inter
mediate rules. The differentiation of them contributes, therefore, to a more 
realistic approach to most fundamental problems of international law. 

All that has been said so far about the need to distinguish intermediate 
rules suggests that, strictly speaking, the problem of classification of rules 
is by no means so important in international law as it would seem at first 
glance. Of importance is to ascertain the -content and range of validity 

35 "Slucai izmenenia obycnych norm mezdunarodnogo prava dogovornym putem 
vesma casti. Novaia, dogovornaia norma vnacale obycno ochvativaet bolee uski krug 
gosudarstv, cem staraia, obycnaia norma. Rassirene sfery priznania i deistviia novoi 
normy neredko proischodit ne tolko dogovornym, no i obycnym putem, v rezultate 
cego dla odnich gosudarstv ona mozet iavlatsa dogovornoi, a dla drugich, priznavsich 
jej obycnym putem, obycnoi normi. Eto-kakby smesanye obycno-dogovornye normy." 
TUNKIN, Voprosy, p. 110. Further, Professor TUNKIN writes on the Paris Pact of 1928: 
"Novoe soderZanie etogo principa bylo priznano opiat-taki castnicno dogovornym, 
castnicno obycnym putem." The amendment to item 3 of Article 27 of the United Nations 
Charter by means of tacit toleration of practice has been described by Professor TUNKIN 
as follows: "V praktike Soveta Bezopasnosti v rezultate iavno vyrazennogo ili mol
calivogo soglasiia clenov Soveta ustanovilos tolkovane, soglasno kotoromu vozderZane 
postoianogo clena Soveta Bezopasnosti pri golosovani ne rasmatrivivaetsa kak goloso
vania protiv i ne mesajet priniatiu resenia." Ibid., pp. 111-112. See also Kazimierz LIBERA, 

Zasady mifdzynarodowego prawa konsularnego, Warszawa 1960, p. 61. 
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of a rule whIch can serve as a basIs for settlIng a concrete legal problem 
or dIspute, rather than to whIch category the rule belongs The rule applIed 
to the settlement of a concrete problem IS most frequently a bmlt-up rule 
to the content and valIdIty of whIch, both customary and conventIOnal 
elements have contnbuted 

A S11l1Ilar conclusIOn, IS seems, has been arnved at by the Intel
natIOnal Law CommIssIOn In ItS Report of 1950 we read 

Perhaps the dIfferentIatIOn between conventIOnal mternatIOnal and customary law 
ought not to be too ngIdly mSIsted upon A pnncIple or rule of customary mternatIOnal 
law may be embodIed m a bIpartIte or multIlateral agreement so as to have, wlth-
111 the stated lImIts, conventIOnal force for the States partIes to the agreement so long as 
the agreement IS m force, yet It would contll1ue to be bmdll1g as a pnncIple or rule of 
customary mternatIOnal law for other States Indeed, not mfrequently conventional 
formulatIOn by certall1 States of a practIce also followed by other States IS relIed upon 
m efforts to establIsh the eXIstence of a rule of customary mternatIOnal law Even mul
tIpartlte conventIOns sIgned but not brought mto force are frequently regarded as havmg 
value as eVIdence of customary mternatIOnal law 36 

CUSTOMARY RULES AND "GENERAL PRINCIPLES OF LAW Rr:COGNIZED Bl 

CIVILIZED NATIONS" 

Subparagraph l(c) of ArtIcle 38 of the Statute of the Court has provok
ed consIderable dIscuSSIOn and IS stIll subject to strong controverSIes 37 

It was accepted by the AdvIsory CommIttee of Junsts III 1920 only 
after consIderable resIstance, ma11lly on the part of the members who 
were natIOnals of the great Powers On the other hand, the author of 
ArtIcle 38, Balon Descamps, and JllrlStS of m11l0r countnes consIdered 
the 11lSertIOn of that subparagraph necessary to aVOId non hquet The 
other members, led by Root and Phllhmore, were aga11lst such a broad 

36 YILC 1950, V H, p 368 
37 Among authors who have paId partIcular attentIOn to thIS problem, reference 

should be made to Professors ROUSSEAU (PrmClpes pp 887-927), S0RENSEN (Les sou/
ce~, pp 123-150), SCHWARZENBERGER (Fundamental Pllnclples, passim), PERETIATKOWICZ 
(Ogolne zasady pJawa ;ako zrodlo prawa ml(!dzynarodowego a tendenc;e kosmopolztyczlle, 
Poznan 1956, passim), LAUTERPACHT (Development, pp 158-172), KOREcKI ("ObScle 
PI mczpy pJawa" w meidunGlodnym pravle, KIev 1957), LUKIN, (pp 88-100) and TUNKIN 
(VOpIOSY, pp 146-157) A detaIled analysIs of the practIce of applymg such pnncIples 
may be found m the prmcIpal work by Bm CRENG (Gene/GI Plll1clples, passim) 
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basis of jurisdiction. 38 Root argued that "[nations] will not submit to such 
principles as have not been developed into positive rules supported by 
an accord between all States."39 "America, declared Root, would never 
give its adherance to a treaty for compulsory jurisdiction outside the 
limits of recognized rules."4o Lord Phillimore, on the other hand, thought 
that the principles mentioned in Paragraph 3 (now: l(c)) "might be includ
ed in point 4, because it was through custom that general principles come 
to be recognized ... " 41 

Paragraph 3 of the project was finally accepted by the Committee 
only on assurances being given by the drafter that the point would be 
a safeguard against "relying too much on the judges' own subjective 
opinion."42 To Root's objection that the principles varied from country 
to country, Descamps answered that that might be true as regards certain 
rules of secondary importance, but not as concerns "the fundamental 
law of justice and injustice deeply engraved on the heart of every human 
being and which is given its highest and most authoritative expression 
in the legal conscience of civilized nations." 43 

The objections raised against the mention of general principles among 
the rules to be applied by the future court, together with the explanation 
by the author of the original project, justify the conclusion that the drafters 
of the Statute ultimately agreed exclusively to rules of international law 
already universally known and accepted. Any doubts in this respect were 
finally removed by the clause added to Article 38 in 1946: "The Court, 
whose function is to decide in accordance with international law ... " 
These words explicitly limit the application of principles only to such 
as have been already recognized in international relations. 44 

38 See supra, p. 23. See also Committee, pp. 286-287, 293-296, 308-311, 314-315, 
333-334, and 597. 

39 Committee, 287. 
40 Ibid., p. 309. 
41 Ibid., p. 334. 
42 Ibid., p. 311. 
43 Ibid., pp. 308-311. 
44 Professor BIERZANEK stressed that this amendment "makes it necessary to inter

pret the disputed source of international law (Subparagraph c) restrictively. It prevents
in his opinion - the acceptance of the interpretation of Article 38 postulated by some 
authors, according to which this Subparagraph authorizes the Court to apply national 
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Subparagraph l(c) has not, so far, been quoted in extenso in the practice 
of the Court.45 The Court, to be sure, has applied various principles using 
different terms-in general, however, without any hint as to their origin. 
In many cases, it clearly follows from the decisions that which have been 
at stake are customary rules of international law, while in other cases
precisely certain general principles recognized in the municipal law of the 
majority of States. 46 

For instance, a principle clearly originating with municipal law, ejus 
est interpretare legum cujus condere, was quoted by the Court in its Advi
sory Opinion concerning the Delimitation of the Polish-Czechoslovakian 
Frontier (Jaworzina) as regards interpretation of a decision of the Confe
rence of Ambassadors 47: In the Advisory Opinion concerning Interpre
tation of Article 3, paragraph 2, of the Treaty of Lausanne (Frontier between 
Turkey and Iraq) the Court applied "the well known rule that nobody 
can be judge in one's own suit."48 

The best, though only indirect, evidence that the Court applied prin
ciples already recognized in international relations is its statement in the 
1929 case concerning Free Zones of Upper Savoy and the District of Gex: 

Whereas the Court, having reached its conclusion simply on the basis of an exa
mination of the situation of fact in regard to this case, need not decide as to the extent 
to which international law takes cognizance of the principle of "stipulations in favour 
of third Parties.49 

aw of civilized States or rules of natural law differently understood." Remigiusz BIE
RZANEK, "Rozstrzyganie spor6w mi~dzynarodowych w systemie ONZ," Panstwo i prawo 
1946, fasc. 2, p. 26. See also OIENG, p. 2 note 5. 

4S In the Free Passage case, only the term "general principles of law recognized 
by civilized nations" was cited. Subparagraph l(c) was referred to only in separate and 
individual opinions. Judge Krilov, in his dissenting opinion concerning the Judgment 
in the COIju channel case, mentioned general principles, dropping, however, the expres
sion: "civilized." He declared: "In the present case, the Court cannot found an affirmat
ive reply to ... either on the existing international convention or on international custom 
(as evidence of a general practice) or again, on any general principle of law (recognized 
by the nations)." ICJ Reports 1949, p. 219. 

46 See supra, Chapter One. 
47 PCIJ Series B 8, p. 37. 
48 Ibid., B 12, p. 32. 
49 Ibid., A 22, p. 20. 
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In the Factory at Chorzow case (claim for indemnity-jurisdiction) 
the Court quoted the principle of "estoppel" as "a principle generally 
accepted in the jurisprudence of international arbitration, as well as by 
municipal courts."50 

A procedural principle "admitted in all systems of law" but at the same 
time "recognized by international decisions" was applied in the Corfu 
Channel case in 1949. 51 

These few examples, especially the last three, show clearly that the Court 
applied general principles admitted by States in their legal order, prin
ciples also recognized, however, in international relations. 

A detailed analysis of the problems arising out of Subparagraph l(c) 
of Article 38 lies beyond the scope of the present study. It seems, however, 
that the position adopted by the members of the Advisory Committee of 
Jurists, the amendment to Article 38, and the examples taken from the 
Court's decisions and opinions justify the conclusion that the principles 
which may serve as a basis of judicial decisions, whatever their origin, 
must fulfil, and do actually fulfil, the requirements of customary rules 
of international law. 52 If we add, that the Court has not as yet explicitly 
applied Subparagraph l(e), we may reach the conclusion that the whole 
dispute about the question as to whether the principles embraced by that 
subparagraph constitute a third-different from customary law-category 
of rules of international law, is somewhat academic. 

50 Ibid., A 9, p. 31. 
51 " ... the victim of a break of international law is often unable to furnish direct 

proof of facts giving rise to responsibility, such a State should be allowed a more liberal 
recourse to inferences of fact and circumstantial evidence. This indirect evidence is 
admitted in all systems of law, and its use is recognized by international decisions." 
ICJ Reports 1949, p. 18. 

52 A similar view was expressed by Scelle in the International Law Commission. 
Opposing the opinion that the principles referred to in Subparagraph l(c) refer only 
to principles of national law, he held that "the Statute of the Court referred '" to the 
principles of international law as well as to principles of municipal law." According 
to Scelle that was perfectly logical, since "any principle of international law had its 
origin in custom, which was actually a repetition by States of acts covered by their 
municipal law. Before becoming a principle of international law, therefore, any prin
ciple was first a general principle of municipal law ... "YILC 1949, p. 206. 
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The authorIzatIon of the Court m pomt l(c) of ArtIcle 38 to apply 
general prIncIples of law recogmzed by cIvIlIzed natIOns, as completIon 
of pOSItIve law, has remamed a dead letter 53 Subparagraph I(c) has not 
become, as Lauterpacht expressed It, "mortal blow to posltlvlsm,"54 
because States stIll do not agree to the applIcatIOn of rules WhICh have 
not been expressly or taCItly accepted m the relatIOns between them 
The Court as If mmdful of tills, aVOIds, though perhaps not always con
SIstently, open applIcatIon of prIncIples whose valIdIty m mternatIOnal 
law mIght be questIOned. 

Certamly, the statement that there IS no necessIty f01 explICIt separatIOn 
of general pnncIples of law from customary rules does not preclude the 
possIbIlIty, and even the advantage, of mcludmg mto mternatIOnal law 
rules from other normatIve systems. NeIther does It preclude the usefulness 
of separate treatment of such rules or prmclples, even If oIlly as a result 
of theIr specIfic OrIgm 

CUSTOMARY RULES AND RESOLUTIONS OF INTERNATIONAL ORGANIZATIONS 

AttentIOn should be paid not only to the kinds of rules enumerated 
m Article 38 of the Statute of the Court, but also to resolutIOns of mter
natIOnal orgamzatIOns. 

DIsregardmg the problem as to whether they do or do not constitute 
a completely new category of rules of mternatIOnallaw, m order to define 
theIr relatIOn to customary law It suffices to see what elements of wIll 
and practIce contrIbute to theIr bmdmg force. 

Generally speakmg, the resolutIOns of orgamzatIOns are, lIke treatIes, 
expreSSIOns of the actIve will of States or of organs of orgamzatIOns actmg 
m theIr name to regulate a certam lutherto unregulated sectIOn of mter
natIOnal lIfe. Hence, from the pomt of VIew of relatIOn to customary law, 

53 LUKIN arnves at the same conclUSIon, wntmg, mter alia, moZno z polnom 
osnovanem utverZdat, cto punkt "c" st 38 Statuta Mezdunarodnogo Suda OON byl 
I ostaetsa praktlceskI mertvoI punktOl" LUKIN, P 100 

54 "En ce qm concerne la SCIence du droIt mternatIOnal, [Art 38 l(c)] a porte 
un coup mortel au posltlVlsme dans l'une de ses plus Importantes mamfestatIOns, c'est-a
dIre dans sa theone des sources des deCISIOns JudlCIarreS" LAUTERPACHT, "Regles ge
nerales du drOlt de la pa1x," ReAD!, v 62 (1927-IV), p 164 

h. V.olEke Custom m Prt-oent 8 
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there are no obstacles to comparing to treaty law decisions which bind 
the members automatically by virtue of the statute. 55 

More complicated is the problem arising in the case of resolutions 
which do not bind the member-States. This majority of resolutions might 
be compared to conventional rules only on additional express confirma
tion, and exclusively in respect of those States which have given such 
confirmation. As regards resolutions which are non-binding, unconfirm
ed, factually performed in spite of nonconfirmation, an analogy may be 
drawn with unratified treaties implemented in spite of non-ratification. 
This, of course, is a rough simplification. For, while one might dispute 
whether resolutions, formally not binding, but passed with the required 
majority of votes, bind at least morally all the members of the organi
zation, in the case of unsigned or unratified treaties, such doubts do not. 
in principle, arise at all. 

The relation of not binding resolutions to customary rules will depend 
on the votes cast by particular member-States. In other words, on the degree 
to which their active will is engaged and on their conduct on the passing 
or rejection of the resolutions. A resolution not binding but later explic
itly accepted as binding, would have on the parabola of rules a place 
analogous to that of treaty rules. A resolution not confirmed but executed 
in practice will lead to the establishment of a typical intermediate rule. 
The same applies to rules partly executed in practice, partly ratified by 
means of resolutions of the organization. 56 As regards States which voted 
against or abstained but which nevertheless later adhered in practice to the 
provisions of such resolutions, one might draw an analogy with a custom
ary rule sensu stricto, since there exist no traces whatever of active will 
on the part of those States. 

55 See Philip C. JESSUP, "Parliamentary Diplomacy, An Examination of the Legal 
Quality of the Rules of Procedure of Organs of the United Nations," RCADI, v. 89 
(1956-1), p. 204; TAMMES, Decisions, p. 268; MacGIBBoN, Customary International Law, 
p. 128, 144; LUKIN, pp. 105-122. 

56 See supra, p. 107, the example given by Professor S0RENSEN. 



CHAPTER FIVE 

ASCERTAINING CUSTOMARY RULES 
OF INTERNATIONAL LAW 

INTRODUCTORY NOTE 

The problem of ascertaining customs and customary rules of inter
national law has seldom been discussed in isolation from that of the for
mation of custom, although these two processes-ascertaining and for
mation -are different, and only to a certain degree influence each other. 
The manner of formation of custom determines the means of ascertaining 
it. On the other hand, the action of ascertaining custom, or directly custo
mary rules, influence the further development of custom. This factual 
interdependence is probably the reason why some authors see no need 
to separate these two processes. 1 

Undoubtedly, it might be said that every fact which constitutes evidence 
of validity of a customary rule has constituted a link in the development 
or at least consolidation of the corresponding custom and customary rule, 
whereas only a small fraction of facts and factors which play a part in 
the formation of custom can be used as evidence of it for the organ applying 
international law. As means of ascertaining permissible only are such 
objectively verifiable facts and documents as show that certain rule binds 
the subject against which the rule is to be applied. 

The formation of and ascertaining customary rules are then two differ
ent things, one might say, ex definitione. Whereas in the case of formation 

1 "00. the distinction between law-finding and law-creating is somewhat relative." 
SCHWARZENBERGER, International Law, p. 10. See also ibid., pp. 25-27; H. LAuTERPAcHT, 
"Decisions of Municipal Courts as a Source of International Law," BYIL 1929, p. 81. 
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of custom there come Into play factual relatIOns of subjects of InternatlOnal 
law, the conduct, VIeWS and needs of such subjects, ascertaInmg custom, 
and hence customary rules, mcludes precIsely the ways and means of 
ascertammg such conduct and VIews to determme whether a customary 
rule IS bmdmg and what IS Its content and range of validIty 2 Ascertammg 
then amounts to provmg the eXIstence of a customary rule to solve a certam 
legal problem 

EVIdently, such ascertammg may take place an unlimIted number 
of tImes m vanous ways and, what IS more Important, by vanous organs 
or even pnvate persons-for example, wnters No such determmatlOn 
IS, however, eIther final or bmdmg on anybody except the partIes who 
have submItted to the decIsIon of the appropnate organ. The presumptIOn 
of valIdIty of a customary rule m relatIOn to other members of mternatIOnal 
socIety IS, however, stronger or weaker dependmg on the number of ascer
tamments and on the authonty of ascertamg organs 

ASCERTAINING CUSTOMARY RULES IN THE LIGHT OF THE STATUTE OF THE 

COURT 

Searchmg ulllversally conventlOnal law for mformatIOn on ascer
tammg customary rules, we must halt at Subparagraph led) of ArtICle 
38 of the Statute of the Court, whele "SUbSIdiary means for determmatIOn 
of rules of law" are mentIOned, hence precIsely eVIdences also (or even 
pnmanly) of customary rules of mternatIOnal law In that subparagraph, 
only two means are mentIOned-JudICial deCISIOns and the teachmgs 
of publiCIStS 3 

2 WItemberg defines the term "evIdence' (preuve), mtel aha, as le moyen de de
termlller chez le juge la representation du faIt Jusque-la Ignore, maIS qu'll dOlt connaltre " 
J -C WITEMBERG, "La theone des preuves devant les JundIctlOns lllternatlOnales," 
ReADI, v 56 (1936-11), p 5 See also J K LALIVE, "Quelques remarques sur la preuve 
devant la Cour permanente et la Cour lllternatlOnale de Justice," Schwelzensches Jahr
buch fur mtelnatlOnales Recht, V VII (1950), pp 77-103 For short survey of opllllOns 
concermng ascertallllllg customary rules of lllternatlOnallaw S1!1ce GIOtlUs, see MATEESCO, 
pp 247-250 

3 For the text of ArtIcle 38, see p 20 
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In connection with this subparagraph, doubt may arise as to whether 
the Court is authorized to consider also other means. This has, however, 
been to some extent cleared up by the very discussion in the Advisory 
Committee of Jurists in 1920. From that discussion it follows that the 
present Subparagraph 1 (d) was originally contemplated not as enumeration 
of "subsidiary means for the determination of rules of law" but as inde
pendent "sources" of international law, over and above treaties, customary 
law, and general principles. 4 Subparagraph 1 (d) was an expression of the 
tendency, represented mainly by Descamps, to recognize the broadest 
possible competence to the Court as regards filling gaps to avoid non 
liquet. In the course of the discussion, however, Descamps, under pres
sure of criticism, withdrew somewhat from his original position reducing 
the role of the jurisprndence and doctrine. He declared: "Doctrine and 
jurisprudence do not create law; but they assist in determining rules which 
exist. A judge should make use of both jurisprudence and doctrine, but 
they should serve only to clarify." 5 

Accordingly, in the second reading of the draft, Descamps proposed 
an amendment to point 4 (the present Subparagraph 1 (d)), adding the 
words: "as subsidiary means of determining the rules of law."6 Thus 
the object of inserting that subparagraph was changed. Consequently, 
there are no reasons for considering Subparagraph led) as a full enumera
tion of evidence, as may be seen from the expression "subsidiary." Moreover, 
the entire work of the Advisory Committee shows that, in fact, only the 

4 The original project by Descamps of Subparagraph led) of the present Article 
38 ran as follows: " ... la jurisprudence internationale, comme organe d'application et 
developpement du droit." (in English translation: "internationaljnrisprudence as a means 
for the application and development of law.") "Jnrisprudence" in this project embraces 
also opinions of writers. Committee, pp. 306, 548. In Descamps' comment to this pro
ject he explained his view, adding; "Let us ... no longer hesitate ... to insert, amongst 
the principles to be followed by the judge in the solution of the dispute submitted to 
him, the law of objective justice, at any rate in so far as it has twofold confirmation 
of the concnrrent teachings of jnrisconsults of authority and of the public conscience 
of civilized nations." Ibid., p. 324. 

5 Ibid., p. 336. 
6 Ibid., 584, 597. The reservation in Subparagraph led) referring to Art. 59 of the 

Statute was added only later in the League of Nations. See infra, Chapter Five. 
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rules to be apphed by the future court, and not theIr eVIdence, was the 
subject of dIScussIon 7 

The eventually accepted wordmg by the CommIttee of pomt 4 of 
ArtIcle 35, correspondmg to present Subparagraph led) of Artlcle 38, 
of the Statute of the Court, IS a not very successful compromIse between 
two opposmg trends m the CommIttee Therefore, It cannot be recogl11zed, 
as an enumeratIOn of the means of determmmg rules of law It IS rather 
an express authOrIZatIOn to use also, among others, JudIcIal decIsIons 
and teachmgs of pubhcIsts as means helpmg 111 determmmg the rules 
enumerated 111 Subparagraph l(a-c), hence also of customary rules 8 

THE PRACTICE OF THE COURT 

(a) Free EvaluatIOn of Evzdence and the Burden of Proof 

The general freedom of choIce and evaluatIOn of eVIdence IS reserved 
mduectly to the Court even m ArtIcles 48,52 and 53 of Its Statute 9 DIrectly, 

7 In order to stress that the Court should apply customary law as well as wntten 
law, Phllhmore proposed the msertIOn of the followmg words "rules of mternatIOnal 
law from whatever source they may be denved" Ibld, p 295 And further (summary 
m the records)" custom IS formed by usages followed m vanous publIc and formal 
documents, and from the works of wnters who agree upon a certam pomt " Ibld ,p 334 
BORCHARD, too, rIghtly argued" mternatIOnal courts, not bemg restncted by those 
techmcall ules of eVidence which were a concomrmtan1 of the Jury system, and mternatIOn
al law bemg admitted m an eally stage of development, all types of record and 0pullon 
may constitute the mstruments of persuaSIOn" Edwm, M BORCHARD, "The Theory 
and Sources of InternatIOnal Law," Recuell Geny, v Ill, p 349 Similarly WITEMBERG 

queUe que SOlt la conceptIOn de la coutume qu'on adopte, la regIe de drOIt coutu
mler resulte touJours de l'examen d'un ensemble de faits" WITEMBERG, p 38 See also 
HUDSON, Cour, p 595 It should be added that preCisely the term "source", applied 
m vanous meanmgs, has been one of the mam causes of mIsconceptIOn among the mem
bers of the CommIttee 

8 Cf KELSEN, The Law, p 532 
9 "Art 48 The Court shall make all arrangements connected with the takmg 

eVidence Article 52 (the Court) may refuse to accept any further oral or wntten 
eVidence that one party may desrre to present unless the other Side consents Article 53 
(1) Whenever one of the parties does not appear before the Court, or fails to defend Its 
case, the other party may call upon the Court to decIde m favour of Its claim (2) The 
Court must, before domg so, satisfy Itself that the clalffi IS well founded m fact and 
law 
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however, It has been stressed only on the Court's decIsIOns and OpInIOnS, 
for example, III the case concermng CertaIn German Interests In Pohsh 
Upper SileSIa (questIOn of JunsdIctlon) 10 

The Court enjoyed complete freedom especIally III the choIce and 
evaluatIOn of eVIdence of eXIstence (or non-exIstence) of customary rules 
ThIS may be seen In the numerous cases already mentIOned (Chapter I) 
In whIch the Court applIed vanous rules wIthout any comment 11 In other 
cases, It accepted or leJected at Its own discretIOn the eVIdence of customary 
I ules presented by the partIes, or It undertook InvestIgatIOns III thIS respect 
on ItS own IllItIatIve. 12 TIllS can be clearly seen III the Lotus case InvestI
gatIllg the valIdity of a customary rule Illvoked by one of the partIes, 
the Court dId not lImIt Itself to arguments and documents presented by 
the partIes but undertook research on ItS own ImiIatIVe Thus the Court 
arnved at the conclusIOn that "the arguments advanced by the French 
Government eIther are llrelevent to the Issue or do not establIsh the eXIst
ence of a pnncIple of IllternatIOnal law" 13 

10' nothmg WhIch the Court says m the present Judgment can be regarded as 
restnctmg Its entIre freedom to estimate the value of any arguments advanced by eIther 
SIde on the same subjects durmg the proceedmgs on the ments " PCIJ Series A 6, pp 15-16 
The Court IS entIrely free to estmlate the value of statements made by the parties" 

lbld, A 7, P 73 
11 See supra, pp 37 -39 
12 For mstance, m the case of the Free Zones 0/ Upper Savoy and the DlstYlct Gex 

(Judgment) the Court decIded "From the general pomt of VIew, It cannot lIghtly be 
adnntted that the Court, whose functIOn IS to declare law, can be called upon to choose 
between two or more constructIons determmed beforehand by the PartIes, none of 
WhICh may correspond to the opmIOn at WhICh It may arnve Unless otherWIse provIded, 
It must be preslillled that the Court enJoys the freedom WhICh normally appertams to 
It, and that It IS able, If such IS ItS opmIOn, not only to accept one or other of the two 
propOSItIOns, but also reject them both" PCIJ Series A/B 46, P 138 

13 "The Court WIll now proceed to ascertam whether general mternatIOnal law 
contams a rule prohIbltmg Turkey from prosecutmg LIeutenant Demons For thIS 
purpose, It will m the first place examme the value of the arguments advanced by the 
French Government, WIthout however omnnttmg to take mto account the pOSSIble 
aspects of the problem, WhICh mIght show the eXIstence of a restnctIve rule applIcable 
m thIS case" Ibld, A 10, p 22 Further "The Court observes that m the fulfilment 
of ItS task of Itself ascertammg what the mternatIOnal law IS, It has not confined Itself 
to a conSIderatIOn of the arguments put forward, but has mcluded m ItS researches all 
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Apparently, a somewhat different attitude has been adopted by the 
new Court as regards customary particular rules. In the Asylum case, 
it declared that "the Party which relies on custom of this kind must prove 
that this custom is established in such a manner that it has become binding 
on the other Party." 14 

The same principle was literally repeated, with express reference to 
the previous precedent, in the case concerning the Rights of Nationals 
of the United States of America in Morocco. IS Although, as follows from 
the content of the latter decision, the Court by no means confined 
itself to evidence submitted by the United States, but itself examined the 
whole material 'and all the circumstances. 16 In the Free Passage case, 
also, it was necessary to ascertain a customary particular rule. The Court 
did not, however, consider it appropriate to invoke the principle formulated 
for the first time in the Asylum case. From the Judgment in this case it 
can be concluded that this time also the Court did not limit itself to ana
lysis of evidence presented by the parties. 17 

In the light of the above examples, it seems clear that laying the burden 
of proof of customary particular rule on the party which calls upon such 
a rule is simply a consequence of the universally recognized principle that 
the party is obliged to furnish evidence of facts advanced by it. This prin-

precedents, teachlngs and facts to which it had access and which might possibly have 
revealed the existence of one of the principles of international law contemplated in the 
special agreement." Ibid., pp. 31. 

14 le! Reports 1950, p. 276. 
15 Ibid., 1952, p. 200. This principle was also referred to by Judge Klaestad in 

his separate opinion to the Nottebohm case: " ... one should, as in the Asylum case, 
enquire whether a rule derogating from that principle is established in such a manner 
that it has become binding on Liechtenstein. The Government of Guatemala would 
have to prove that such a custom is in accordance with a constant and uniform State 
practice 'accepted as law'." Ibid., 1955, p. 30. This Judge came to the conclusion that 
evidence of such custom had not been furnished: "But no evidence is produced by that 
Government purporting to establish the existence of such a custom." Ibid. 

16 "The Court has examined the earlier practice, and the preparatory work of the 
Conference of Algeciras of 1906, but not much guidance is obtainable from these sources." 
Ibid., 1952, p. 209. See ibid., pp. 186-187, 195, 199, 200, 210-211. 

17 "The Court will proceed to examine whether such a right as is claimed by Por
tugal is established on the basis of the practice that prevailed between the Parties ... " 
Ibid., 1960, p. 40. 
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ciple, however, binds only the parties and not the Court. At any rate, 
it cannot in any respect restrain the initiative of the Court in the choice 
and evaluation of evidence material to the ascertainment customary rules. IS 

There are also no grounds for the assumption that the Court applies custom
ary particular rules only on the initiative of the parties and not ex officio. 

(b) Ascertaining Elements of Custom 

The ascertainment of customary rules often amounts to proof of the 
fulfilment of the elements on which the custom is based. Information 
as to evidence accepted by the Court as proof of particular elements of 
custom can be obtained from those decisions in which the element of 
practice and of acceptance as expression of law have been considered 
separately. 

A striking example of such separate consideration of each element 
of custom is to be found in the Lotus case. As evidence that the strict 
territorial principle of penal prosecution is not binding, the Court cited 
the judicial practice of numerous countries (including one of the parties 
to the dispute), which permits prosecution of offences committed abroad, 
provided that one of the constituent elements of the offence-in parti
cular the effects of it-has taken place on the territory of the prosecuting 
State. In this case, the decisions of municipal courts quoted undoubtedly 
constitute evidence as to the conduct of States in certain situations, and 
hence are evidence of the element of practice. As evidence of recognition 
of that practice by other States-that is, evidence of the element of pre
sumed acceptance as an expression of law-the Court referred to the 
absence of protest by those States. 19 

In the Advisory Opinion concerning the Jurisdiction of the European 
Commission of the Danube as in the matter of evidence as to its execution 
of its functions by the Commission on the section of the river as far as 
Braila-that is, the element of practice-the Court accepted the exercise 
the Commission of its jurisdiction on this section-in particular, the 
records of judicial decisions. On the other hand, absence of opposition 
to this practice by Rumania served as evidence of its acceptance. 20 

18 See WITEMBERG, pp. 44-45; LAUTERPACHT, Development, pp. 378-379. 
19 PCIJ Series A 10, p. 23. See ibid., pp. 28, 29. 
20 Ibid., B 14, p. 17. 
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Among post-war examples one might quote the Advisory Opinion 
concerning Reservations to the Convention on the Prevention and Punish
ment of the Crime of Genocide. In that case, the Court rejected the prin
ciple of inadmissibility of unilateral reservations to multilateral conven
tions. The opinion is based on, among other things, a practice, consisting 
of numerous cases of such reservations made by States. As evidence of 
acceptance of that practice by other contracting parties to multilateral 
conventions, the Court contented itself with tacit acquiescence in those 
reservations. 21 

In the Fisheries case, the Court as evidence of implementation of the 
Norwegian system of delimitation of the territorial sea, cited, inter alia, 
decrees promuglated by the Norwegian Government on introducing 
this system. On the other hand, absence of protest against this system 
by States concerned, particularily by the plaintiff (the United Kingdom), 
constituted evidence of recognition of that system. 22 Finally, in the Free 
Passage case, where the existence of a local custom was at stake, the undis
puted fact of free passage through Indian Territory enjoyed by the civil 
population and Portuguese officials, and by goods, was acknowledged 
as evidence of practice. As regards acceptance of that practice by the de
fendant State (India), the Court expressis verbis declined to require proof 
of that element. 23 

These few examples, in which the delimitation of the element of prac
tice and of presumed acceptance is relatively distinct, show the great 
variety of evidential material of which the Court has made use in ascer
taining customary rules. There is, it seems, no doubt that every document 
demonstrating the conduct of States in certain situations can serve as 
evidence of the element of practice. 24 The situation is different when it 
comes to proof of the requirement of presumed acceptance. As can be 
seen from the cases cited above, the Court has not actually taken as a basis 
of decisions any separate evidence of that element but has recognized its 

21 PCIJ Reports 1951, pp. 21-22. 
22 Ibid., 1951, p. 138. 
23 ICJ Reports 1960, p. 40. 
24 The importance of certain fundamental kinds of documents as evidence of prac

tice was discussed further. See infra, Chapter Five. 
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fulfilment by virtue of the practice itself and its being tolerated by the 
States concerned. 25 

Let us examine this more closely in the light of the jurisprudence of 
the Court. 

In the Lotus case the Court stated, inter alia: 

No arguments have come to the knowledge of the Court from which it could be 
deduced that States recognize themselves to be lmder an obligation towards each other 
only to have regard to the place where the author of the offence happened to be at the 
time of the offence.26 

As evidence of absence of presumed acceptance, the Court referred 
to the decisions of municipal courts of many countries which had follow
ed a different principle. 27 Recognition of that other principle was de
duced from absence of protest: 

Again, the Court does not know of any cases in which Governments have protested 
against the fact that the criminal law of some country contained a rule to this effect 
or that the courts of a country construed their criminal law in this sense. Consequently 

. it becomes impossible to hold that there is a rule of international law which prohi
bits Turkey from prosecuting Lieutenant Demons.28 

In the same case, the Court based the proof of non-acceptance of 
a customary principle concerning the refusal of extradition by the United 
Kingdom to American authorities of a seaman who had committed ho
micide on board of an American ship stating: 

This case, to which others might be added, is relevant ... in order to show that the 
principle of the exclusive jurisdiction of the country whose flag the vessel flies is not 
universally accepted.29 

Similarly, the Court rejected a positIve proof of "tacit consent" as 
unsatisfactory and accepted a negative proof. As regards the French 
argument that it followed from the rarity of judicial decisions that a tacit 
consent had been given on the part of the States, and, that this "collse-

25 This has also been noticed by Professor SORENSEN, (Les sources, p. 110). 
26 PCIJ Series A 10, p. 23. 
27 Ibid. 
28 Ibid. 
29 Ibid., p. 27. 
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quently, shows what posItIve mtelUatlOnal law IS m collIsIOn case'>" the 
Court declared. "The alleged fact does not allow one to mfel that States 
have been conscIOUS of hav1l1g such a duty, on the other hand thele 
ale other CIrcumstances calculated to show that the contlary IS true" 30 

Among arguments challang1l1g recogllltIOn of such pllnclple, the Court 
l11cluded the decIsIOns of mUlllclpal courts concernmg ShIPS m collISIOn 
From those deCISIOns It followed that the Junsprudence m thIs matter 
had not been ulllfOlm 31 M01eover, the Court once more raised the ar
gument of absence of protest" It does not appeal that States concelUed 
have objected to cnmmal proceedmgs m lespect to collISIOn cases before 
the courts of a countly other than the flag of whIch was flown, Ol that 
they have made plOtests "32 Summmg up, the Court stated 

ThIS fact IS dIrectly opposed to the eXIstence of a taCIt consent on the part of States 
to the exclUSIve Junsd1ctlOn of the State whose flag IS flown theIr conduct does not 
appear to have dlffered appreciably flOm that observed by them 111 all cases of concurrent 
jUflsd1ctlOn 33 

A furthel cleal 1l1stance m whIch the Court took as a baSIS the pre
sumptIOn of knowledge of the practice and of the consequences of Its 
acqmescence may be found m the comment made by the Court 011 two 
deCISIOns cIted m the Lotus case referred to above 

It seems hardly probable, and It would not be ID accordance WIth mternatlOnal 
plactlce, that the French Government ID the Oltlgza - Oncle-Joseph case and the German 
Government ID the Ekbatana - West-Hmdet case would have omm1tted to protest 
agaIDst the exerCIse of cfl11llnal Jlmsd1ctlOn by the Itahan and Belgian COUltS, If they 
had really thought that thIS was a VIOlatIon of rnternatlOnal law 34 

The ImpOltance of absence of ObjectIOn by the States concerned was 
stressed by the Court also m the Chorzow Factory case 

The eXIstence of the pnnc1ple estabhshmg the obhgatlOn to make 1eparatlOn, as 
an element of pOSItive IDternatlOnallaw, has moreover never been dIsputed 111 the course 
of the proceedmgs m the vanous cases concernmg the Chorzow Factory 35 

30 Ibld, p 28 
32 Ibld, P 29 
34 Ibld, P 29 

31 Ibld 
33 Ibld 
35 Ibld, A 17, p 29 
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In the Advisory Opinion of 1930 concerning the Free City of Danzig 
and the International Labour Organization the Court recognized the fact 
of acceptance of a practice solely upon the basis of the circumstance 
of that practice. 36 

In the Advisory Opinion concerning the Jurisdiction of the European 
Commission of the Danube the Court, in addition to practice, cited as 
evidence of acceptance of the competence of the Commission as far as 
Braila only tacit acquiescence: 

In tms usage the Rumanian delegate tacitly but formally acquiesced, in the sense 
that the modus vivendi was observed on both sides according to which the sphere of 
action of the Commission in fact extended in all respects as far as above Braila,37 

In the course of the proceedings, Rumania herself conceded that it 
had tolerated the practice of the Commission. She denied only that "tole
ration could serve as a basis of creation of a right." 38 It should be stressed 
that only the Rumanian Judge ad hoc was opposed to recognition by the 
Court of tacit acquiescence as sufficient evidence of acceptance. 39 

If we assume that sovereign rights to territory not founded upon 
a treaty are also customary rights of a sort, the case concerning the Legal 
Status of the South-Eastern Territory of Greenland deserves mention. 
There the Court conceded that Norway had recognized Denmark's so
vereign rights over all Greenland by the fact of signing with her bilateral 
and multilateral conventions. The Court added: " ... thereby (Norway) 
... has debarred herself from contesting Danish sovereignty over the whole 
of Greenland." 40 

From the Asylum case, in which, as we already know, the Court for 
the first time cited the wording of Subparagraph l(b) of Article 38, it 

36 PCIJ Series B 18, pp. 12-13, See, p. 33, note 51. 
37 Ibid., B 14, p. 17. The importance of absence of protest may be seen also in the 

following statement by the Court in the course of the same Opinion: "In the long period 
of time that has elapsed since the conclusion of the Treaty of London, matters had c6n
tinued in a more or less satisfactory ~ay, and no one denied that the European Commis
sion had exercised some powers on the sector from Galatz to Braila, no matter what 
the legal ground and nature of these powers may have been." Ibid., p. 27. 

38 Ibid., p. 17. 
39 Ibid., p. 105-106. 
40 Ibid., AjB 53, p. 69. 
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follows uneqUivocally that the eVIdence of practlce (1 e facts of grantmg 
asylum, bIlatelal and multIlateral conventIOns, etc) by the plamtlff were 
accepted as showmg the lecogllltIOn of that practIce by the defendant 
party, PelU The Court, howeveI, dId not accept the eXIstence of such 
custom because of absence of ratlficatIOn of the treatIes cIted and because 
of mconsIstencles m that practIce 41 The Court stated absence of adhe
rance to the practIce by the defendant party, Peru, exclusIvely upon the 
attItude of thIs State, hence upon mdIrect eVIdence 42 

It should be added that m thIS case also, mdIvIdual Judges m then 
dIssentmg opmIOns explIcItly accepted absence of ObjectIOn agamst a prac
tIce as sufficIent eVIdence of adherance to practIce Judge BadavI Pasha 
held that practIce known to the States but agamst whIch they had not 
objected, was at stake He thought that "the absence of such denuncIa
tIOn IS conclusIve proof that the practIce cont1l1ues and IS defimtIvely 
recoglllzed "43 

Further, the CanadIan Judge, Read, based the proof of eXIstence of 
custom upon absence of protest statmg that "there IS no one mstance cIted 
by elther ColombIa or Peru, m whIch the Party to the ConventIOn has 
lefused to grant or to Iecoglllze dIplomatIc asylum to a polItIcal offender 
m tImes of polItIcal disturbances on the ground that he was seekll1g to 
escape from auest "44 

On the other hand, Judge ad hoc CaseIdo CastIlla saw the fulfilment 
of the psychologIcal element opmlO Juns Slve necessltatls m the fact of 
acceptance by the partIes of ArtIcle 18 of the BolIvar Agreement He 
then took as a baSIS ll1duect proof of behaVIOur of the partIes 45 

In the AdvIsory OpIlllon concerlllng ReservatIOns to the ConventIOn 
on the PT eventlOl1 and PUnishment of the Cnme of GenocIde the Court 

41 [CJ Reports 1950, p 277 
42 "But even If It could be supposed that such a custom eXisted between certam 

Latm-Amencan States only, It could not be mvoked agamst Peru WhICh, far from hav
mg by Its attItude adhered to It, has, on the contrary, repudiated It by reframmg from 
ratIfymg the MonteVIdeo ConventIons of 1933 and 1939, WhICh were the first to mc1ude 
a rule concermng the quahficatlOn of the offence m matters of dlplomatlc asylum 
[bid, pp 277-278 

43 Ibld, P 306 44 Ibld, P 325 
45 Ibld, p 369 
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based its conclusions concerning the absence of assent to the practice 
exclusively on the practice itself and on the attitude adopted by other 
States. 46 

Among the most representative cases illustrating the Court's practice 
in ascertaining the subjective element of custom, should be included the 
Fisheries case. Here, the Court consistently accepted absence of protest 
as evidence of the subjective element of custom. We read in the Judgment: 

The Court will confine itself at this stage to noting that in order to apply this prm
ciple, several States have deemed it necessary to follow the straight baseline method and 
that they have not encountered objections of principle by other States.47 

In another point of the same Judgment, the Court declared: 

The Court having thus established the existence and the constituent elements of 
the Norwegian system of delimitation, further finds that this system was consistently 
applied by Norwegian authorities and it encountered no opposition on the part of 
other States.48 

Further: 

From the standpoint of international law, it is now necessary to consider whether 
the application of the Norwegian system encountered any opposition from the foreign 
States.49 

Finally, in the same case, similarily as in the Lotus case, the Court 
based the proof of acceptance of practice on the presumption that States 
knew the practice and its consequences. The Court stated: 

The general toleration of foreign States with regard to the Norwegian practice is 
an unchallenged fact ... The notoriety of the facts, the general toleration of the interna
tional community, Great Britain's position in the North sea, her own interest in the 
question, and her prolonged abstention would in any case warrant Norway's enfor
cement of her systems against the United Kingdom.50 

In conclusion the Court declared that "the Norwegian system had 
been consolidated by a constant and sufficiently long practice, in the face 

46 Ibid., 1951, pp. 25-26; see supra, p. 34. 
47 Ibid., p. 129. 
48 Ibid., p. 136 
49 Ibid., p. 138. 
50 Ibid., p. 138-139. 



128 

of wInch the attItude of the Governments bears WItness to the fact that 
they dId not consIder It to be contrary to mtematIOnallaw."5I 

It IS noteworthy that, as m the Asylum case, the Court attnbuted decI
SIve Importance to recogmtIOn of practlce by that party m the dIspute 
agamst whIch the customary rule had to be applIed Thus the Court re
fused recogmtIOn of what IS called the ten-mIle rule for bays as regards 
Norway, "who always opposed any attempt to apply It to the NorwegIan 
coast "52 The latter example shakes Professor Schwarzenberger's alle
gatIOn that the reqUIrement of "ImplIcIt" consent of all the States apphes 
only to partIcular customary rules. 53 

An addItIonal strengthemng of the opmIOn that toleratIOn of practIce 
IS suffiCIent eVIdence of Its acceptance, may be found m the separate OPI
mons m that case The Judge of the unsuccessful party m the case, McNmr 
only demed that Umted Kmgdom had known the Norwegian system 
(that IS, the practice) but he dId not questIOn the pnncIple Itself that tole
ratIOn of practIce amounts to acceptance 54 The Canadian Judge, Read, 
even expressly pronounced m favour of proof of acceptance of practIce 
based upon ItS toleratIOn 55 

In the Nottebohm case, the Court accepted the practlce of States as 
eVIdence of theIr VIews. 56 

The best and most stnkmg example of presumed acceptance of the 
practice as expressIOn of law IS to be found 111 the Free Passage case, where 
the Court entIrely and expreSSIS verbIS abandoned proof of that element 

ThiS practIce havmg contmued over a penod extendmg beyond a century and a quarter 
unaffected by the change of regIme m respect of the mtervenmg terrItory WhICh occured 

01 Ibld, P 139 
52 Ibld, 131 See also supra, p 34 
53 See SCHWARZENBERGER, InternatIOnal Law, p 42 
54 ICJ Reports 1951, pp 171, 180 
55 Ibld, p 197 
56 "The practIce of certain States wruch refram from exercIsmg protectIOn m favour 

of a naturalIzed person when the latter has m fact, by hIS prolonged absence, severed 
hIS lInks WIth what IS no longer for hnn anythmg but hIS nommal country, manifests 
the VieW of these States that, m order to be capable of bemg mvoked agamst another 
State, natIOnalIty must correspond WIth the factual SItuatIOn A snnIlar vIew IS malll
f ested m the relevant prOVISIOns of the bIlateral natlOnaltty treatIes concluded between 
the Umted States Sl11ce 1868 "Ibld, 1955, p 22 ItalIcs added 
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when India became independent, the Court is, in view of all the circumstances of the 
case, satisfied that that practice was accepted as law by the Parties and has given rise 
to a right and a correlative obligation. 57 

In another part of the same Judgment, the Court, instead of applying 
the term "accepted as law," spoke, as in the Advisory Opinion concerning 
the Free City of Danzig and the International Labour Organization of 
"a practice well understood between the Parties, by virtue of which Por
tugal has acquired a right of passage." 58 Thus the Court considered the 
two expressions, "accepted as law" and "well understood," as being 
equivalent. 59 

In all the cases indicated above of referring to proof of the element 
of acceptance, the Court took as a basis either circumstances of practice, 
or tacit toleration of the practice, manifesting itself above all in absence 
of protest. The Court, then, entirely resigned from positive proof of accept
ance of the practice as expression of law, at the same time taking into 
account all evidences to the absence of such acceptance. The Court re
fused lecognition of a customary rule, especially as regards the State 
which consistently opposed a practice or the application of a rule already 
binding other States. 

Resignation from positive proof of the element of consent by the Court 
has already had its repercussions in the latest doctrine of international 
law. More and more writers stress the fact that absence of protest will 
suffice as evidence of acceptance. 60 

57 Ibid., 1960, p. 40. The Court did not recognize the customary right of passage 
to armed forces because the British, and afterwards the Indian authorities had protested 
against such a claim. Ibid., p. 41. 

58 Ibid., p. 43. 
59 In this Judgment, only the Judge ad hoc of the unsuccessful party, India, raised 

the argument of absence of acceptance foreseen in Subparagraph l(b). The Portuguese 
Judge, on other hand, stressed that in case of custom there is no question of express 
consent; it must be tacit. Ibid., pp. 120-122, 127. 

60 See discussion of that problem by S0RENSEN. In the period between the wars, 
this criterion was mentioned by DERYNG: " ... general practice raises the presumption 
of acceptance of this practice as legal rule also against States concerned. Of course, 
a counter proof is always possible." DERYNG, p. 52. See also S. SEFERIADES, "Apen;u 
sur la coutume juridique internationale et notamment sur son fondement," RGDIP 
1936, p. 144. Recently Professor SCHWARZENBERGER has explicitly pointed to the juris-

TZ. \VolikE: CLl~tOlT.. In Preceni ... 9 
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The reasons why the Court and numerous WrIters are satIsfied wIth 
the proof of practice and absence of protest as eVIdence of acceptance 
of practIce are of an opportulllst character. A posItIve proof of acceptance 
of practIce by a state IS extremely dIfficult to effect. Even more dIfficult 
IS the proof of a sUbjectIve element compIehended as conVIctIOn of legal 
necessIty of a practIce (1 e. the tradItIonal opmlO JUriS Slve necessltls) To 
aVOId tills dIfficulty, It has been necessary to rely on negatlve proof~that 
IS, absence of such presumed acceptance, Slllce thIS malllfests llself III 

posItIve conduct, mamly III the form of plOtest 61 

In addItIOn to the dIfficulty of provmg the element of acceptance as 
an expressIOn of law, the resIgnatIOn from such proof IS JustIfied also by 
other reasons, WhICh have also found confirmatIon III the JUrIsprudence 
of the Court. The States SImply know current IllternatIOnal practIce and 

prudence of the Court, statmg "If a subject of mternatlOnal law fails to protest agamst 
an alleged mfractlOn of mternatlOnal law by another Power, It may act at Its pen! In 
the hght of the hberal use made of tolerance and acqUIescence by the World Court m 
the Flsherzes case (1951) It appears no longer safe to rely on the presumptlon agamst 
the renunCiatIOn of nghts" SCHWARZENBERGER, IntematlOnal Law, p 552 See [bid, 
pp 302-308 The role of tacIt acqUIescence has been dIscussed at length by Professor 
MacGIBBoN m hiS article Customary InternatIOnal Law and AcqUiescence, passIm 

61 ThIS has been noted above all by Professor S0RENSEN, who has arnved at the 
followmg correct conclusIOn "Pretendre qu'une coutume ne prenne nalssance que 
lorsque les actes de fait sont accomphs dans une convIctIOn de leur necesslte jurtdlque 
ou soclale, sans posseder les moyens de prouver SI cette condItIOn est reahsee, une telle 
attitude aboutrralt mevltablement a une rrnpasse Pour en sortlr, II faut, ou blen renon
cer a reahser cette condItIOn, ou blen se contenter d'une presomptlOn en favem de 
son accomphssement, de sorte qu'II faut prouver qu'une certallle pratIque n'a ete basee 
sur une OpllllO JUrlS pour IUI derober le caractere jurldlque presume' S0RENSEN, Les 
sources, p 108 Ibld, Pllnclpes, p 51 Professor S0RENSEN leans to the second alterna
tIVe He does not exclude, however, the possIbilIty of proof of the element of accep
tance Ultlmately, he IS for leavll1g thIS to the free deCISIOn of the judge Les sources, 
pp 108-111 A SImIlar Opll1l0n was presented by LAUTERPACHT "WhIle It IS Impractl
cable to demand posltlve proof of the eXIstence of legal convltlOn m relatIOn to a partl
cular lme of conduct, It IS feasIble and deSIrable to permIt proof that m fact the opmlO 
JUrlS Sll e necessltaUs was absent There IS no warrant for the assunlptlOn that the reqUI
rement of proof of the absence of a sense of legal oblIgatIOn IS ImpractIcable or neces
sanly so exactmg as to be unfarr-even though It may be true that the state of mmd 
of a Government may not be more easy to ascertall1 than the state of mmd of an mdl
vIdual" LAUTERPACHT, Development, p 380 See Ibld, pp 379-381, 386-388 



131 

the legal consequences of Its toleratIOn 62 WhIle It IS ha1dly possIble to 
speak of "legal convIctIOn" or a "feelmg of duty," etc , m respect to a State, 
especIally when a custom IS only m statu nascendl, It IS entIrely m agree
ment WIth the present ll1ternatIOnal realIty to presume that States know 
the mternatIOnal practIce and know that ItS tolerance leads to fOllnatIOn 
of customary rIghts and correspondmg dutIes, hence to an mternatlOnal 
customary rule One mIght, of course, have some doubts as to whether 
thIS knowledge of mtematIonal practIce IS already umversal But the better 
and more rapId the spread of mformatIOn concermng current events m 
every corner of the world, and the more umversal and better the knowledge 
of mternatIOnal law, the more JustIfied IS the presumptIOn of acceptance 
of mternatIOnal practIce and of Its legal consequence 

It IS precIsely m thIS knowledge of practIce and of Its consequences 
that the mam dIfference between mumclpal and mternatIOnal customary 
law conSIsts, and that often makes an analogy between them mlSleadmg 
For, whereas the knowledge of practIce and especIally of the consequences 
of ItS toleratIOn are m the case of mdlvlduals most frequently pure fictIOn, 
It IS otherwIse where States are concerned The latter always have employed 
expert JurIsts to watch mternatIOnal events and ImmedIately to raIse obJec
tIOns If a practIce 01 even a smgle act (that IS, plecedent) may be for those 
States undeSIrable In other words, m mternatIOnal relatIOns reSIgnatIOn 
fl0m pOSItIve proof of acceptance of practIce as expressIOn of law IS entIrely 
JustIfied If the practIce IS suffiCIently express 63 

Clearly, the practIce must be such as to JustIfy presumptIOn of Its accept
ance as an expreSSIOn of a bmdmg rule of law ThIS can be presumed 
by VIrtue of the CIrcumstances of the practIce For mstance, It depends 
on whether departure flOm the practlce entaIls consequences and what 
IS the nature of those consequences-whether States have CIted thIS prac
tIce as eVIdence of theIr rIght, etc The evaluatIOn of those CIrcumstances 
must, however, be left to organs authOrIzed by the partIes concerned 

Certamly, we may already admIt that absence of protest agamst a cel
tam practIce IS suffiCIent eVIdence that a State conSIders thIS plactIce as 

62 L Etat est presume connaltre le dlolt mternatIOnal La fictIOn Jundlque corres
pond meme beaucoup plus a la reahte en drOIt mternatIOnal qu'en drOIt mterne 
WITEMBERG, p 33 

63 WOLFKE, L'element, p 164 
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not contrary to its interests and, moreover, that it does not object to the 
formation of a customary right in favour of the acting State. And precisely 
this is most decisive for the proof of acceptance of law. It should only 
be repeated once more that the reasons for which the States abstain from 
protesting, like the reasons for the conclusion of treaties, cannot, except 
in drastic cases, be taken into account, because of legal security. 64 

Also unfounded, it seems, is possible objection that States often 
abstain from protesting simply because the practice does not concern 
them. Such an argument may easily be refuted. If a practice does not 
concern a State and, hence, that State shows no interest in this practice, 
it is evident that it should also be indifferent to such State whether the 
practice is likely to lead to the formation of a custom or not. 

(c) Evidence of Previously Ascertained Customary Rules 

From the process of ascertaining the existence of customary rules 
in the practice of the Court-that is, the method of investigation as to 
whether the elements of international custom are fulfilled-it is desirable 
to distinguish the method of application of customary rules which have 
already been ascertained previously. Here, of particular importance seems 
to be the question as to whose was the ascertainment and how did the 
Court found its decisions. 

As has already been shown when discussing the elements of international 
custom, the Court has frequently applied various rules without calling 
upon any authority or evidence. 65 

In other numerous instances, the Court attributed the greatest import
ance to its own decisions - strictly speaking, to its own judicial prece
dents in which a customary rule had been ascertained. 66 

For instance, the Court has as many as three times referred to a rule 
determined by itself, according to which "there is no occasion to have 
regard to preparatory work if the text of a convention is sufficiently clear 

64 See Chapter Four. 
65 See supra, Chapter One. 
66 In this case, "judicial precedent" means every instance of application of a rule, 

whether for the first time or not. 
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in itself."67 In the case of Readaption of the Mavrommatis Jerusalem 
Concession (Jurisdiction) the Court referred to a "construction which 
clearly flows from the previous judgments." It is striking that the Court 
accepted as an additional argument supporting the binding force of that 
construction the fact that both parties had shown "a disposition to accept 
the point of view adopted by the Court."68 The Court invoked a principle 
ascertained in the Advisory Opinion concerning the Jurisdiction of the 
European Commission of the Danube. It declared: 

... as the Court has had occasion to state in previous judgments and opinions, 
restrictions on the exercise of sovereign rights accepted by treaty by the State concerned 
cannot be considered as an infringement of sovereignty.69 

The Court referred also in the Chorzow Factory case (merits) to its 
own decisions and those of arbitral tribunals. 7o Two previous decisions 
were quoted by the Court in the case concerning the Payment of Various 
Serbian Loans issued in France to support a principle concerning the taking 
up of a case by a State on behalf of its nationals before an international 

67 In the Lotus case, the Court declared: "The Court must recall in tIns connection 
what it has said in some of his preceding judgments and opinions, namely, that there 
is no occasion to have regard to preparatory work if the text of an convention is suffi
ciently clear in itself." PCIJ Series A 10, p. 16. This principle was explicitly repeated 
in the Advisory Opinion on the Jurisdiction of the European Commission of the Danube: 
"The Court adheres to the rule applied in its previous decisions that there is no occa
sion ... " Ibid., B 14, p. 28. For the third time, it was quoted in the Advisory Opinion 
of 1948 on Conditions of Admission of a State to Membership in the United Nations
Art. 4 of the Charter: "The Court '" does not feel that it should deviate from the con
sistent practice of the Permanent Court of International Justice, according to which 
there is no occasion ... " ICJ Reports 1948, p. 63. 

68 "The Court sees no reason to depart from a construction which clearly flows 
from the previous judgments the reasoning of which it still regards as sound, more 
especially seeing that the two parties have shown a disposition to accept the point of 
view adopted by the Court." PCIJ Series A 11, p. 18. 

69 Ibid., B 14, p. 36. 
70 "This principle, which is accepted in the jurisprudence of arbitral tribunals ... " 

Ibid., A 17, p. 31. See ibid., p. 47. "In Judgment No. 8 ... the Court has already said 
that reparation is the indispensable complement of a failure to apply a convention." 
Ibid., p. 29. "It may be adnlitted, as the Court has said in Judgment No. 8, that ... " 
Ibid., 61-2. 
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trIbunal. 71 The Court called upon the JUrIsprudence of both, the new Court 
and old one, In the Ambatlelos case (MerIts: OblIgatIOn to arbItrate). 72 

The Court has not heSItated even to declare that It conSIdered It Its duty 
to apply prInCIples already applIed by It In arnvmg at ItS prevlOus deCI
SlOns. 73 

It should be added here that not only the COUl t Itself but also the 
partIes and IndIVIdual Judges In theIr IndIVIdual and dIssentIng OpInIOnS, 
have called upon prevIOUS declSlons of the Court as eVIdence of valIdIty 
of customary rules For Instance, In the Nottebohm case the Court stated 

Guatemala has referred to a well-estabhshed prmclple of mternatlOnal law whIch 
IS expressed m Counter-Memonal, where It IS stated that "It IS the bond of natIOnalIty 
between the State and the mdlvldual whIch alone confers upon the State the rIght of 
dIplomatIC protectIOn "ThIs sentence IS taken from the Judgment of the Permanent 
Court of InternatIOnal JustICe No 76, p 16 74 

Judge Read In hIS dIssentIng OpI11l0n to the case of certam Norwegian 
Loans confirmed a prInCIple based on the practIce of both Courts, the old 
and the new. 75 

From the few examples CIted above, It IS eVIdent that the Court attn
butes to Its own precedents much greater Importance than IS envIsaged 

71 "In thiS connectIOn, reference should be made to what the Court has Said on 
several occaSIOns, and m partIcular m Judgments Nos 2 and 13, namely, that by takmg 
up a case on behalf of ItS natIOnals before an mternatlOnal tnbunal, a State IS assertmg 
Its own rIght" lbld, A 20/21, p 17 

72 "The Court IS not departmg from the prmclple, whIch IS well establIshed 111 

mternatlOnallaw and accepted by ItS own Jurisprudence as well as that of the Permanent 
Court of InternatIOnal JustIce, to the effect that a State may not be compelled to submit 
Its dIsputes to arbitratIOn WIthout ItS consent" lCJ RepOl ts 1953, p 19 See also PCl! 
SerIeS A/B 61, p 215, 243, A 9, p 23, A/B 44. pp 24, 28, A/B 50, p 374, A/B 64, 
p 20 

73 "Under mternatlOnal law, the OrgamzatlOn must be deemed to have those po-
wers whIch, are conferred upon It by necessary unplicatlOn as bemg essential to the 
performance of ItS dutieS ThIs pnnclple of law was applIed by the Permanent Court 
(Serles B, No 13, p 18) and must be apphed to the Umted NatIOns" lCJ Reports 1949, 
pp 182-183 

74 lbld, 1955, p 13 
75 "It IS true that It has been the establIshed practlce of thIs Court, and the Per

manent Court, to permit the PartIes to modIfy therr submISSIons up to the end of the 
oral Proceedmgs" lbld, 1957, p 80 
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m Subparagraph led) of AltIcle 38 of the Statute of the COUlt, where 
JUdICial declSlons are mentIOned only as "SubsidIary means" In thIs fact, 
the law-creatmg activity of the Court most expressly mamfests Itself 76 

WAYS AND MEANS OF ASCERTAINING CUSTOMARY RULES IN THE LIGHT 

OF THE WORK OF THE INTERNATIONAL LAW COMMISSION 

The wordmg of ArtIcle 24 of the Statute of the InternatIOnal Law 
ComnussIOn, together With comments m the Report of the CommiSSion 
of 1950, confirms what has been said so far as concermng the ascertammg 
of customary rules of mternatIOnallaw 77 Stnkmg above all IS the omISSIOn 
m that artIcle, and m the Report, of ways and means of ascertammg the 
element of acceptance of the practlce as an expreSSIOn of law This IS, 
however, a logical consequence of the VIews expressed m the CommIssIOn 
as regards the elements of mternatIOnal custom They agreed then that 
a presumptIOn based upon practIce-m partIcular, absence of protest
suffices as eVIdence of acceptance 78 The next Important confirmatIOn 
of what has been Said above may be found m the emphaSiS placed by the 
CommISSIOn on the ImpOSSIbIlIty of exhaustIve enumeratIOn of all kmds 
of eVidence of customary law 79 

In Part Three of the Report of the CommISSIOn of 1955, the followmg 
kmds of eVIdence of mternatIOnal customary law are enumerated and 
bnefly dIscussed 

A Texts of mternatIOnal Instruments 
B DeCISIOns of mternatIOnal courts 
C DeclSlons of natIOnal courts 
D NatIOnal legIslatIOn 

76 See supra, Chapter Two 
77 For the text of Art 24 of the Statute of the CommlsslOn see, p 42 n 87 
78 See Chapter One 
79 "EVIdence of the practlce of States IS to be sought m a vanety of matenals The 

reference m article to 'documents concemmg State practice' supplies no criterIa 
for Judgmg the nature of such 'documents' Nor IS It practicable to lIst all numerous 
types of matenals which reveal State practIce on each of the many problems ansmg 
m mternatLOnal relatIons" YILC 1950, V II, P 368 
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E. Diplomatic correspondence 
F. Opinions of national legal advisers 
G. Practice of international organizations 80 

This enumeration requires completion, however, because it does not 
include doctrinal opinions, which to be sure constitute a secondary, but 
still important, "subsidiary means of the determination of rules of law," 
mentioned in Article 38 of the Statute of the Court. The omission is of 
course not accidental, in view of the fact that the Commission dealt with 
the problem of "making the evidence of customary international law more 
readily available," -primarily with materials not yet published. 81 

Noteworthy also is the not very clear distinction between ascertaining 
international customary law sensu largo, which embraces such evidences 
as facts and documents and the methods of proof, from "means and ways 
of making the evidence more readily available" - that is, principally 
containing descriptions of the facts and documents mentioned as serving 
evidence. There is certainly an essential difference between, for instance, 
Judgments of the Court and a collection of Judgments making them more 
readily available. For this confusion of evidence with means of making 
it more readily available the term "source of law" is also to be blamed, 
since into that term is packed, as into a single sack, not only reasons for 
the formation of rules and its evidences, but also pUblications making 
these evidences available. 82 

One might, of course, limit the problem of ascertaining international 
customary law precisely to "means and ways of making the evidence of 
that law more readily available," which has been the main concern of the 
Commission. This rather tends, however, to be a purely technical problem, 
whereas the present discussion is primarily concerned with ascertaining 

80 Ibid., pp. 368-372. 
81 See Ways and Means, p. 85. 
82 This was stressed by Professor Hubert in his comment on the term "source". 

Criticizing the division of sources into those in the material and those in the formal sense, 
he insisted that "such division is wrong, since the factor to which the rule owes its crea
tion and a document (that is, the "monument" which facilitates the ascertaining the 
content of a rule) are two different things. The latter should be rather called source 
in the technical sense... One should speak rather of means, with the aid of which the 
rules of law are ascertained." HUBERT, Prawo, v. n, p. 1. Cf. EHRLICH, Prawo, p. 21. 
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customary rules sensu stricto-that IS, facts and documents referred to 
by COUl ts and other organs for ascertamlllg the pnncIples of that law or 
the mdIVIdual elements of custom 

THE EVIDENTIAL VALUE OF CERTAIN MEANS OF ASCERTAINING CUSTOMARY 

RULES 

In face of the great vanety of eVIdence WhICh may be used for ascer
tallllllg customaty law 83 we have, of necessIty, confined ourselves to a short 
descnptIOn of only a few of the most Important of them. 

Generally speakmg, we mIght dIvIde them lllto eVIdences denvmg 
from the addressees of the ascertamed rules themselves-that IS, from 
States WhlCh have to hold themselves bound by the rules, and those eVI
dences denvmg from common internatlOnal organs A separate category 
IS constltuted by eVIdences furmshed by the wnters on mternatlOnal law 
and even, m some cases, by other prIvate persons 

The first category mcludes tleatIes, dIplomatIc correspondence, umla
telal declaratlOns of State organs, and decIsIons of natlOnal courts The 
second - declSlons and opmlOns of mternatlOnal COUl ts and trIbunals, 
and the practIce of mternatlOnal orgamzatIOns and conferences 

(a) Treatles 

A treaty, bemg express and most easIly avaIlable to objectIve analysIs 
as a mamfestatIOn of State practIce and of the VIews of the contractlllg 
partIes, IS among the most Important eVIdences m mternatlOnal customary 
law. 84 

83 Such eVIdence will ObVlOusly be very volununuous and also very diverse 
There are rn.ultIfarous occaSlOns on which persons who act or speak m the name of the 
State do acts or make declaratlOns which either express or lffiply some view on a matter 
of mternatlOnal law" BRIERLY, Law, p 61 

84 "There IS no doubt that an mternatlOnal treaty referrmg to the eXistence of an 
mternatlonal custom constItutes lffichallangeable eVidence of the eXIstence of such 
custom" Cezary BEREZOWSKI, Zarys mu(!dzynarodowego prawa publzcznego, Warszawa 
1953, p 35, "It IS hardly disputable that treatIes when so multiplIed furmsh exceedmgly 
relIable as well as very readily available eVidence perhaps, mdeed, the very best eVI
dence of the general practIce of natlOns, whether or not the partIcular practice has been 
prevlOusly accepted as customary mternatlOnal law" Wallace MCCLURE, World Legal 
Order (POSSIble ContributIOn by the People of the Umted States), Chapel Hill 1960, p 149 
See also, e g, LIBERA, P 133 



138 

The Importance of treatIes as eVIdence of customary rules (that IS, 

of theIr eXIstence, content, and range of valIdlty) may be at least twofold 
The fact of a treaty beIng concluded In a specIfic way constItutes a pre
cedence, 01 example of practIce, wInch may contrIbute to the formatIOn 
of custom concermng the procedure of concludIng InternatIOnal agreements 
of a cel tam kInd, 111 that case, tleatles are themselves eVIdence of practice 
Moreover~In fact most frequently~a treaty may contaIn reference 
to a practIce or to establIshed customary rules and thus become eVIdence 
of the element of acceptance 

The examples of callIng upon InternatIOnal Instruments as eVIdence 
of customary rules are very numerous One mIght say that they have 
always been referred to for thIs purpose Here are a few examples from 
the practIce of the Court 

In the S S Wimbledon case, the Court based the prIncIples of neutralIty 
of InternatIOnal canals upon "precedents afforded by the Suez and Panama 
canals, "hence also on treatIes concernIng those canals 85 In the Advlsory 
OpInIOn on InterpretatIOn oj Article 3, Paragraph 2, of the Treaty of Lausanne 
(frontier bet14een Turkey and Iraq) the Court called upon the Covenant 
of the League of NatIOns, to strengthen the prIncIple of unammIty of 
States 86 In the AdvISOry OpImon concermng the Free Clty of Danzlg 
and the InternatIOnal OrganzzatlOn of Labour, the Court stated the esta
blIshment of a practlce upon the basIs, znter alza, of agreements conclu
ded 87 The InternatIOnal rIver law IS mentIOned In the case of 1929 rela
tIng to the Terl'ltol'lal JUl'lSdlctlOn of the InternatIOnal CommlSSlOn of the 
Rzver OdeI' 88 

In VIew of the fact that sovereIgn rIghts to terrItory are also a sort 
of customaty rIghts, the Court's OpInIOn on the eVIdentIal value of treatIes 
In the Eastern Greenland case IS worth mentIOnIng here The Court stated, 
znter alza 

The Importance of these treaties IS that they show a wlllmgness on the part of States 
with which Denmark has contracted to admIt her fight to exclude Greenland To some 
of these treatles, Norway has herself been a Party, For the purpose of the present 

85 PCIJ Series A 1, P 28 
86 PCIJ Series B 12, p 30 
87 Ibld, B 18, pp 12-11 
88 Ibld, A 23, p 27 See also S0RENSEN Les soU/ces, p 96 
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argument, the importance of these conventions, with whatever States they have been 
concluded, is due to the support which they lend to Danish argument that Denmark 
possesses sovereignty over Greenland as a whole ... These treaties may also be regarded 
as demonstrating sufficiently Denmark's will and intention to exercise sovereignty over 
Greenland ... 89 

In the Electricity Company of Sofia and Bulgaria case the Court decla
red: 

... the above quoted provision of the Statute (Article 41 par. 1 of the Statute) applies 
to principles universally accepted by national tribunals and likewise laid down in 
many conventions to which Bulgaria has been a party-to the effect that the· parties 
to a case must abstain from any measure capable of exercising a prejudicial effect in 
regard to the execution of the decision to be given 90 

To support the principle expressed in Article 36 Paragraph 6 of the 
Statute of the Court, in the Nottebohm case (Preliminary Objection) the 
Court also invoked the Hague conventions of 1899 and 1907, and even 
the opinion expressed by the rapporteur of the convention of 1899. 91 

An example of referring to a draft of a multilateral convention may 
be found in the final Judgment in the Nottebohm case (Second Phase). 
The Court, accepting the principle that "in order to be capable of being 
invoked against another State, nationality must correspond with the 
factual situation," based its decision not only on bilateral treaties conclu
ded by the United States, but also upon drafts of a convention relating 
to the conflict of nationality elaborated by the Hague conference of 1930 
for the Codification of International Law.92 On the other hand, in the 
Lotus and Asylum cases, the Court did not take treaties into account as 
evidence of customary rules only because they did not apply to those 

89 PCIJ Series AIB 53, pp. 51-52, 68-69. 
90 Ibid., AIB 79, p. 199. The assertion quoted is at the same time one more evi

dence to the fact that the Court has attached particular importance to recognition of 
the legal basis of judgment by the parties to the dispute even when "universally accept
ed" principles are at stake. 

91 "This principle was expressly recognized in Article 48 and 73 of the Hague 
Conventions ... to which Guatemala became a Party. The Rapporteur of the Conven

tion of 1899 has emphasized the necessity of this principle ... This principle has been 
frequently applied and at times expressly stated." ICJ Reports 1953, pp. 119-120. 

92 Ibid., 1955, p. 323. This has been criticized by Judge Read. Ibid., p. 39. 
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cases or because they had not been ratified by a sufficient number of States, 
in particular by the parties to the dispute. 93 

It should be stressed, however, that the concordance of contents of 
treaties by itself constitutes neither sufficient evidence nor presumption 
that the rest of international society accepts those provisions as law. The 
recurring provisions in numerous treaties do not of themselves constitute 
sufficient evidence of customary rules binding other States. On the contrary, 
such treaties may often express exceptions from general customary law.94 

For example, in the Lotus case, France invoked treaties reserving juris
diction to the State whose flag was flown. The French advocate saw in 
those treaties expression of a custom to the effect that jurisdiction always 
binds exclusively to the State whose flag is flown. The Court, on the other 
hand, did not accept this view, considering the treaties quoted as a con
ventional exception to a general principle.95 

(b) Judicial Decisions 

Interpretation of the Reservation Contained in Article 38, Subparagraplz 
J(d) of the Statute of the Court.- The importance of judicial decisions 
as evidence of customary rules follows even from Subparagraph led) 
of Article 38 of the Statute of the Court. Certain doubts may arise, ho
wever, as regards the clause: "Subject to the provisions of Article 59,"96 
which reads: "The decision of the Court has no binding force except 
between the parties and in respect of that particular case." 

This clause was inserted in Subparagraph l(d) only on the proposal 
of the Council of the League of Nations. As HUDSON declared, the draft-

93 PCIJ Series A 10, p. 27; ICJ Reports 1950, p. 277. 
94 Of CGlurse, it is rather a problem concerning the significance of treaties as a cus

tom-creating factor. See LAUTERPACHT, The Development, pp. 377-379. S0RENSEN, Les 
sources, pp. 97-98; KOSTERS, p. 231; KUNZ, Nature, p. 668; GUGGENHEIM, Traite, v. J, 
p.52. 

95 "As regards conventions expressly reserving jurisdiction exclusively to the State 
whose flag is flown, it is not absolutely certain that this stipulation is to be regarded 
as expressing a general principle of law rather than as corresponding to the extraor
dinary jurisdiction which these conventions confer on stateowned ships of a particular 
country in respect of ships of another country on the high seas." PCIJ Series A 10, p. 27. 
See S0RENSEN, Les Sources, p. 98. 

96 See supra, p. 20. 
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ers of this reservation foresaw that the decisions of the Court would 
"have an effect of moulding and modifying international law" and they 
wished to leave it open to a State to oppose such consequences of deci
sions. 97 But this explanation is neither full nor convincing. In particular, 
from the point of view of ascertaining customary rules, there remains the 
principal question, how are we to understand the express admission of 
judgments as a means of the determination of rules "subject to the pro
visions of Article 59" -that is, with the reservation that the decisions 
have binding force only as between the parties and in respect of that parti
cular case. 

A discussion of various interpretations of that reservation in Sub
paragraph l(d) may be found in the book by Professor S0RENSEN. Accord
ing to one of such interpretations, the reservation is simply a stress laid 
on the principle res judicata. 98 As is rightly shown by Professor S0RENSEN, 
this explanation is not convincing, since such stress is, especially in Sub
paragraph led), superfluous.99 

Another interpretation concentrates on the term "decision" used 
in Article 59. From this it is said to follow that the reservation in Sub
paragraph led) refers only to the decision sensu stricto and not to the 
comments added. According to this interpretation, there is no obstacle 
to accepting as precedent, for instance, an ascertainment a customary 
rule in the Court's comment to its own decision. lOO This explanation 
sounds very convincing, indeed. The Court itself, however, excluded such 
an interpretation in the case on Certain German Interests in Polish Upper 
Silesia. It declared that Article 59 does not exclude giving purely decla
ratory decisions, and added: "The object of this article is simply to prevent 

97 HUDSON, Permanent Court, p. 207. As Professor S0RENSEN states: "La portee 
de cet article et sa signification pour l'autorite des precedents ont ete assez controversees:' 
S0RENSEN, Les sources, p. 157. 

98 S0RENSEN, Les sources, pp. 157-158. 
99 Ibid. 
100 Ibid., p. 159. See W. E. BECKETT, "Les questions d'interet general au point 

de vue juridique dans la jurisprudence de la Cour Permanente de Justice 1nternationale, " 
RCADI, v. 39 (1932-1), pp. 140 et seq. A similar view is presented by Professor HUBERT 
(Prawo, v. H, p. 16). Referring to the reservation in Subparagraph led), he wrote, inter 
alia: " ... one may apply precedents establishing principles of law in previous judgments, 
but not actual decisions." Ibid. 
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legal pnncIples accepted by the COUl t m a partIcular case bemg bmdmg 
upon otheI States or 111 other dIsputes" 101 ThIs declaratIOn was repeated 
once mOle l/1 extenso 111 the mterpretatIOn of the former Judgment 102 

Thus, the COUl t Itself expressly stated that such pnncIples ascerta111ed 111 
ItS Judgments are not bmdmg eIther 111 other cases or m respect to other 
parties 

On the othet hand, we already know that the Court makes full use 
of ItS own plecedents as eVIdence of customary rules In the bght of thIS 
fact, most conv111cmg seems to be a thIrd mterpretatIOl1 of the reservatIOn 
III Subparagraph led) of Artlcle 38~namely, that It IS dllected agamst 
a too ngld apphcatIOn of the Anglo-Amencan system of JudIcIal pIece
dents (case-law) In other words, the object of the reservatIOn would not 
be limItatIOn of the competence of the Court, but on the contrary, to 
strengthen It by expressly dIspensmg the Court from the duty of adhenng 
to ItS own deCIsIOns To such conclusIOn we are led by the opmIOn expres
sed by HUDSON, when he wrote, m connectIOn wIth ArtIcle 59, about 
the Anglo-Amencan Pt111CIple of stare-declsls 103 A smlIlar Idea has been 
expressed by LAUTERPACHT 104 

DecIsions and Opl/1lOnS of InternatlOnal COUl ts and Tnbunals ~ As 
we have already seen, Judgments and OpIl110nS of lIlternatIOnal courts, 
especially of the Hague Court, are of decIsIve Importance as eVIdence 
of customaty lUles The COUl t has mvoked them almost as be111g posItive 
law 105 

101 PCIJ Selles A 7 P 19 102 Ibul, A 13, pp 20-21 
103 la Cour ne peut consIderer ses decIsIons anteneures comme faIsant 101 

pour e1le dans I avemr, elle dOlt conserver la hberte de modIfier, le cas echeant, 10rs 
de toute affaJre ulteneurement soumIse a sa decIsIOn, le drOlt ou la regie de drOlt applI
ques dans une affaJre anteneure Le Statut, toutefOls, n'exlge pas de la Cour qU'elle 
ne tIenne aucun compte de decIsIons anteneures et 11 ne l'empeche pas d y attacher 
un gland pOlds HUDSON COUl, P 629 

J 04 In the mternatIOna1 sphere there IS no room for ngId veneIatIOn of pre-
cedent To that extent the emphatic language of aI tIcle 59 of the Statute of the COUl t 
WhICh lImIts the formal authorIty of the declSlon to the case actually before the Court 
IS not wIthout usefulness or sIgmficance LAUTERPACHT, The Development, p 19 

105 PCIJ Se leS A 9, p 31, A 17, p 31 and 47, A/B 53, p 46, ICJ Reports 
1951, pp 131, 1949, p 186 See also the examples dIscussed by Professor S0RENSEN 
(Les sources, pp 162174) and LAuTERPAcHT (The Deleiopment, s 9-18) The latter 
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It has also several tImes based Its deCISIons on precedents from arbI
tratIOn tnbunals, but has not attached to them great Importance. In partIc
ular, It has never recoglllzed them as sufficIent eVIdence of customary 
rules Tills IS ObVIOUS m VIew of the dIfferences between the Court and an 
arbItratIOn tnbunal. Whereas the Court IS a permanent JudICIal organ 
actmg by vIrtue of a statute accepted by the whole of mternatIOnal socIety, 
and Its Judges are chosen from among the best world experts m mterna
tIOnal law, arbItratIOn tnbunals, are m general, ad hoc organs, and the 
nommatIOn of arbltratOls IS made pnmanly from the pomt of VIew of 
the confidence of the partIes m them The legal authonty of arbItratIOn 
precedents IS weakened by the greater lIberty left to such tubunals, 
espeCially as regards the law to be applIed Fmally, the authonty of arbi
tratIon precedents has been dImIlllshed consIderably by the profound 
revolutIOn whIch IS takmg place m the whole of mternatIOnal SOCIety 106 

ExtenSIve use of JUdICial declSlons, espeCially of those of the Court, 
for ascertammg customary rules IS also made by the U1l1ted NatIons 
InternatIOnal Law CommIssIOn For example, at the begm1l1ng of the 
SessIOn of 1951 the ASSIstant Secretary General, Kerno, mformed the mem
bers of the CommIsSIOn that "the followmg week the InternatIOnal Court 
of JustIce would be gIvmg Its opllllon WIth regard to reservatIons to multi
lateral conventIOns" and he added "The CommIsSIOn would need to 
take that factor mto consIderatIOn when dIscussmg ItS agenda" 107 

Professor Fra11<;OlS, at that tIme rapporteur of the CommIsSIOn, 111 

the dISCUSSIOn on the WIdth of the terntonal sea declared m 1955 that 
he "had followed the [InternatIOnal Court of JustIce] 111 the Nottebohrn 
case by dlawmg a dlstmctIOn between the lIght of States to take certalll 

author wlote "In fact, the practice of refernng to Its prevlOUS declslOns has become one 
of the most conspicuous features of the Judgments and OpmlOns of the Court Ibld , 
p 9 The practice of the Court has also been quoted by mdlvldual Judges m their separate 
and mdlVldual opmlOns For example, m the Advisory Opll11On concert1lng Condltzolls 
of AdmissIOn of a State to Membel slllp 1I1 the Unzted NatIOns Judge Knlov cited the prac
tIce of the old Court, dec1armg 'From the standpomt of conslderatlOl1, the practice 
of the Permanent Court should be taken mto account by the Court ICl RepO/ ts 
1948, p 108 

106 See mfra, Chapter SIX 
107 YILC 1951, v I, p 2 
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measures and the oblIgatIOn on others to recogmze the effects of those 
measures "108 

Those two pronouncements-chosen at random-m the Umted Na
tIOns InternatIOnal Law CommIssIon on the Importance of Judgments 
of the Court for the codIficatIOn work show not only the Importance of 
UdlCIaI declSlons as eVIdence of customary rules, but also theIr Indllect 
contnbutIOn they make to the progressIve development of InternatIOnal 
law 109 

DeC1SlOns of NatlOnal Courts.-In Subparagraph led) of ArtIcle 38, 
JUdICial declSlons are mentIOned WIthout dlstl11ctIOn as between the Judg
ments of InternatIOnal and natIOnal courts There IS, however, an essential 
dIfference between those two kInds of organs. An InternatIOnal court 
01 tnbunal IS a common organ of the States, and ItS declSlons bInd at 
least the States-partIes to the case The JunsdIctIOn of mumcIpal courts, 
on the other hand, IS lImIted to the terntory of a SIngle State. 

ThIS dIfference has been stressed In the report of the CommIsSIOn. 
Wlule declSlons of InternatIOnal courts and tnbunals have been mentIOned 
wlthout comment, In the case of mumcIpal courts the ComilllSSIOn has 
added a rather elaborate explanatIOn as to why Internal JUdICial deCISIons 
ale of lesser sIgmficance as eVIdence of customary rules of InternatIOnal 
law. The CommIsSIOn stated, mter alia, that deCISIOns of natIOnal courts 
on questIOns of InternatIOnal law are frequently based on InternatIOnal 
law only In so far as provISIOns of the latter have been Incorporated Into 
natIOnal law ThIS IncorporatIOn IS necessanly lImIted The natIOnal courts 
often have no opportumty to hear the VIews of any government As the 
CommISSIOn stated 

even where the theory prevails that mternatIOnal law IS a part of the natIOnal 
law, a natIOnal court may base Its decmons on prInCIples of mternatIOnallaw only In 

the absence of a controllmg natIOnal statute or regulatIOn or precedent 110 

The Court has refraIned from grantmg express recogmtIOn of probatIve 
value to deCISIOns of natIOnal courts In the Lotus case the Court declared 

108 YILC 1955, v J, p 176 
109 See Chapter Two 
110 YILC 1950, v n, p 370 
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So far as the Court IS aware there are no decIsIOns of InternatIOnal trIbunals m this 
matter, but some decIsIons of mUnIcipal courts have been cited Without pau,l11g to 
consider the value to be attnbuted to the Judgments of mU11lclpal courts In connectIOn 
with the establishment of the eXIstence of a rule of InternatIOnal law, It Will suffice to 
observe that the deCISIOns quoted sometimes support one view and sometimes the other 111 

In fact, the Court not only has not dIsregarded eVIdences based upon 
such decIsIOns, but has even of ItS own Il1ltIatlVe taken them as a basIs. 112 

A..s an example may serve Its pronouncement m the same case When ana
lysmg the BrItIsh case-law referrIng to JUrISdIctIon m cases of collIsIOn 
on the open sea, It stated "ThIS development of EnglIsh case-law tends 
to support the VIew that mternatIOnallaw leaves States a free hand In thIS 
respect "113 

The role of mUl1lclpal declSlons as eVIdence IS also well charactenzed 
by Judge Fmlay m hIS dIssentlllg opmIOn 

The decIsIon of course proceeded upon the view which the EnglIsh Court took 
111 the InternatIOnal law on thiS pomt, but It was InternatIOnal law which they nad to apply 
The decI&lon IS not bmdIng upon thiS Court but It must be regarded as of great weight 
and cannot be brushed aSide as turnIng merely on a POInt of EnglIsh mUnIcipal law 114 

Summlllg up, we mIght say that the Court and the InternatIOnal Law 
ComlUlssIOn fully recognIZe and make use of lllternatIOnal deCISIOns and 
to a lImIted extent also of natIOnal JudICIal deCISIons as eVIdence of custom
ary rules of mternatIOnal law. Moreover, neIther the stIpulatIOns m Sub
paragraph led) of ArtIcle 38 that JudICIal deCISIOns should be merely 
"SUbSIdIalY means of the determmatIOn of rules of law" nor the resel
vatIOn referrIng to ArtIcle 59 m the same subparagraph have had any 
tangIble effect on the practIce of the Court. 

(C) NatIOnal LegIslatIOn 

In the Report of the InternatIOnal Law CommISSIon, conSIderable 
Importance has been attrIbuted to natIOnal legIslatIOn as eVIdence of 
customary mternatIOnallaw. We CIte from that Report 

111 PCIJ Series A 10, p 28 
112 Ibld, p 23 In thiS case, mU11lclpal declSlons served as eVIdence of the practice 

and opInIOns of States and not as eVIdence of customary rules 
113 PCIJ SeJ/es A 10, P 30 
114 Ibzd, p 54 See SORENSEN, Les sources, p 94, SCHWARZE"IBERGER, InternatIOnal 

Law, p 60 

10 
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The term legislation is here employed in a comprehensive sense: it embraces the 
constitutions of States, the enactments of their legislative organs, and the regulations 
and declarations promuglated by executive and administrative bodies. No form of 
regulatory disposition affected by a public authority is excluded. Obviously, they serve 
as an important store house of evidence of State practice ... 11s 

Further, the Report contains a list of existing publications setting 
out national legislation. 116 

The absence of more extensive comment here on the importance of 
national legislation is justified, in view of the fact that its significance as 
evidence of State practice is indisputable. Doubts arise only when we try 
to state, whether, and in what degree, equivocal legislation can suffice 
for the formation of a customary rule of international law. 

The Court has several times mentioned municipal law when ascer
taining customary rules. For instance, in the Fisheries case, as evidence 
of existence of "the Norwegian system of delimitation of ... territorial 
sea the Court accepted, inter alia, decrees promuglated by the Nowegian 
Government in 1812, 1869 and 1935,117 An interesting example of calling 
on national law may also be found in the following argumentation in the 
Advisory Opinion of 1954 concerning the Effects of Awards of Compen
sations Made by the United Nations Administrative Tribunal. Rejecting the 
contention that the United Nations General Assembly "is inherently 
incapable of creating a tribunal competent to make decisions binding 
on itself," the Court stated: " ... it is common practice in nationullegisla
ture to create courts with the capacity to render decisions legally binding 
on the legislatures which brought them into being." 118 True, this is not 
an example of calling upon national legislation but above all of analogy. 

The pronouncement by Judge Altamira in his separate opinion in 
the Lotus case is perhaps also worth mentioning here. In his view, although 
national law does not of its own nature belong to the domain of interna
tional law, and is not capable of creating an international customary 
rule, "it may ... be of considerable value in showing what in actual fact 
IS the opinion of States as concerns certain international questions in 

115 YILC 1950, v. n, p. 370. 
116 Ibid. 
117 ICJ Reports 1951, pp. 134, 140. See also ibid., 132; ibid, 1950, p. 41. 
118 Ibid., 1954, p. 61. 
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legmd to wluch States have not yet commItted themselves by means of 
conventlOn or m regard to whIch no custom lecog1l1zed by States has 
so far been bUIlt up" 119 

The legItimacy of that opmIOn IS confirmed above all by the Interna
tIOnal Law CommIsSIOn m the codIficatIOn of some branches of mterna
tIOnal law. In then draft-schemes, the rapporteurs of the CommIsSIOn 
make full use of all possIble matenal, mcludmg natIOnal legIslatIOn, for 
ascertammg the content of customary rules of mternatIOnallaw. Moreover, 
the CommISSIOn takes account of thIS legislatIOn mdlrectly, when States 
base on theIr legIslatIOn theIr opmIOns of the drafts of the COmtllISSIOn. 120 

Undoubtedly, the Importance of natIOnal legIslatIOn as eVIdence IS 
lImIted pnmanly to mdlVIdual elements of custom-that IS, to eVIdence 
of the practIce and of Its acceptance as expreSSIOn of law 

(d) Dlplomatlc Con espondence 

The 1mportance of dIplomatiC conespondence as eVIdence both of 
customary rules and the elements of custom-pnmarIly of the element 
of acceptance as an expreSSIOn of law-reqUIres no comment 121 The 
Court makes full use of such correspondence attachmg to It declSlve 
Importance. ThIS IS best Illustrated by the Flsherzes case, m wluch the Court 
made the followmg comment on a French note and the reply to It by the 
Norwegtan Government 

Equally slgmficant In thIS connectlOl1 IS the correspondence WhICh passed between 
NOlway and France 1869-1870 On December 21st, 1869, only two months after the 
promuglatlOn of the Decree relatIng to the delImltatlOn of Sunnmore, the Flench 
Government asked the NOlweglan Government for an explanatlOn of thIS enactment 

In a NOLe of February 8th, 1870 the Mlmsiry of ForeIgn Affarrs, leplIed as follows 
Language of thiS kInd can only be construed as the consldeled expreSSlOn of a legal 

conceptlOn regarded by the NorwegIan Government as compatible WIth mtell1atlOnal 
lay" And mdeed, the French Government dld not pursue the matter 122 

119 PCIJ Selles A 10, p 96 TIllS pronouncement constltutes at the same tune an 
algument speakIng for the role of mU111clpal law 111 the fOlmatlOn of customs 

120 See YILC 1950, v n, pp 53 and 155, lbld, 1955, v I, p 2 
121 "The dIplomatIC correspondence between Governments must supply abundant 

eHdence of customary mternatlOnal law " YILC 1950, v n, p 371 
l72 ICJ Re pO/ ts 1951, pp 135-136 
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In this case diplomatic correspondence served as evidence of know
ledge of international practice and at the same time of its tacit recognition. 
For, precisely by virtue of the exchange of diplomatic notes quoted, the 
Court declared: 

The Court having thus established the existence and the constituent elements of the 
Norwegian system of delimitation, further finds that this system was consistently applied 
by Norwegian authorities and that it encountered no opposition on the part of other 
States. 123 

Similarily, diplomatic correspondence was cited in the Free Passage 
case. 124 

Among evidences of customary rules the International Law Com
mission has mentioned also opinions of legal advisers of States. It has 
warned, however, against attributing too much importance to this evidence 
because, as the Report states: "the efforts of legal advisers are necessarily 
directed to the implementation of policy." 125 

Neither the Court nor the Commission have considered this kind 
of evidence. 

(e) The Practice of International Organizations and Conferences 

The rapidly developing activity, at least since the creation of the 
League of Nations, of international organizations has only recently become 
the subject of more detailed investigations. The results are, however, 
s!ill relatively modest. The international Law Commission has also con
fined itself to stating: "Records of the cumulating practice of international 
organizations may be regarded as evidence of customary international 
law with reference to States relations to the organizations." 126 

There are already in the jurisprudence of the Court examples of citing 
the practice of organizations as evidence of developing customs. The 
case of the Jurisdiction of the European Commission of the Danube between 
Galatz and Braila is one of the first of such examples. The Court deter
mined the jurisdiction of the Commission above all upon the jurisdiction 

123 Ibid., pp. 136-137. 
124 Ibid., 1960, p. 41. See also ibid., 1952, p. 200. 
125 YILC 1950, v. II, p. 372. See GUGGENHEIM, Traite, v. I, p. 50. 
126 YILC 1950, v. n, p. 372. 



149 

factually exercised by it on the disputed section, with the tacit consent 
of Rumania. 127 The Court also invoked regulations issued by the Commis
sion and applied with the knowledge and acquiescence of Rumania. 128 
It should be added that the evidential material for this Advisory Opinion 
was gathered with the consent of Rumania by a special committee appoin
ted by the Advisory and Technical Comlnitte for Communications and 
Transit of the League of Nations. The Court has several times invoked 
the results of investigations by this special committee. 129 

In the Advisory Opinion concerning the Free City of Danzig and the 
International Labour Organization the Court indirectly invoked the practice 
of international organizations, namely that of the High Commissioner 
of the Free City of Danzig acting on behalf of the League of Nations. 130 

In the Advisory Opinion on Reservations to the Convention and Punish
ment of the Crime of Genocide, the Court, in turn, mentioned the practice 
of the Secretaries General of the League of Nations and the United Nations 
]n connection with the registration of treaties. In that case the Court, 
however, did not recognize this practice as sufficient evidence of the views 
of the parties to the convention.131 In another paragraph of the same 
opinion, the Court referred to the divergence of States' views in the Legal 
Committee of the United Nations General Assembly as regards the admis
sibility of reservations to multilateral treaties.132 

It is clear from the above examples that the role of the practice of in
ternational organizations as evidence of customary rules in the Court's 
jurisprudence has not been limited to relations between the organizations 
and States. There is also no reason whatsoever for such limitation. If we 
assume that practice of organizations embraces all actions undertaken, 

127 PCIJ Series B 14, p. 17; see supra, p. 33. 
128 Ibid., p. 53. 
129 Ibid., pp. 9, 14, 46, 53, 55. 
130 Ibid., B 18, pp. 12-13; see also ibid., A/B 44, p. 39. 
131 "... the existence of an administrative practice does not in itself constitute 

a decisive factor in ascertaining what views the contracting States to the Genocide Con
vention may have had concerning the rights and duties resulting therefrom." ICJ Reports 
1951, p. 25. 

132 " ... the debate on reservations to multilateral treaties which took place in the 
Sixth Committee at the fifth session of the General Assembly reveals a profound diver
gence of views." Ibid., p. 26. 
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not only by collective organs, but also by particular members or groups 
of members of organizations by virtue of the Statute, it becomes clear 
that such practice may provide evidence for every kind of customary 
rule-that is, referring to relations between the organs of organizations, 
the organs and the members, between the organs and the members of the 
personnel, between individual organizations, and also between particular 
members. 

Alongside the practice of international organizations, reference should 
be made to international conferences, since, in fact, conferences are pri
mitive international organizations ad hoc. 133 Conference practice served 
as evidence of the customary rule of unanimity of States in the AdVisory 
Opinion on Interpretation of Article 3, Paragraph 2, of the Treaty of Lausanne 
(frontier between Turkey and Iraq).134 

(f) Opinions of Publicists 

Although, in Subparagraph led) of Article 38 of the Statute of the 
Court judicial decisions and opinions of publicists are enumerated side 
by side, the official importance of the latter is nowadays considerably 
less. One might say that it corresponds exactly to the role foreseen in the 
statute-that is, only as "subsidiary means of the determination of rules 
of law." 135 

The Court has mentioned rarely such opinions, without giving the 
names of writers and only after other kinds of evidence have been heardf 
In the Lotus case, for example, the Court used as basis the opinions o. 

133 See WOLFKE, Great and Small Powers, p. 6. 
134 " ... the rule of unanimity, which is also in accordance with the unvarying tra

dition of all diplomatic meetings or conferences is explicitly laid down by Article 5, 
paragraph 1 of the Covenant." PCIJ Series, B 12, p. 30. See also Judgment to the case 
concerning Rights of Nationals of the United States of America ill Morocco, ICJ Reports 
1952, p. 209. 

135 See the extensive discussion of the role of the doctrine as a source, with reference 
to the practice of the Court, by Professor S0RENSEN (Les sources, pp. 177-190) and 
LAUTERPACHT (The Development, pp. 23-25). See also SCHWARZENBERGER, International 
Law, pp. 26-27; Hubert, Prawo, v. I, p. 208; ibid., v. n, pp. 8, 16; ROUSSEAU, Principes, 
pp. 816-820; HUDSON, Cour, p. 621: GOULD, pp. 142-143; EHRLlCH, Prawo, pp. 29-30. 
For a survey of older opinions, see MATEESCO, pp. 230-232. 
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wnters but expressly reflamed from pronouncements on theIr probative 
value 

as regards teachmgs of publicists, and apart from the questlOn as to what thelT 
value may be from the pomt of view of estabhshmg the eXistence of a rule of customary 
law, there IS no doubt that all or nearly all WrIters teach that shIps on the hIgh seas are 
subject excluslVely to the JUflsdlctlOn of the State whose flag they fly But the Important 
pomt IS the signIficance attached by them to thiS pnnclple, now It does not appear that 
!l1 general, wnters bestow upon thiS pnnclple a scope dIfferIng from or Wider than that 
explamed above On the other hand, there IS no lack of WrIters who definitely come 
to the concluslOn that such offences must be regarded as If they had been committed 
~n the terntory of the State whose flag the ship flies 136 

The Court several tImes referred to "opullons of wnteIs," opmIOns 
of the doctnne," "constant doctnne," and the lIke, m Its deCIsIOns and 
opmIOns of the prewar penod 137 On the other hand, the new Court has, 
as yet, even more rarely called upon thIs kmd of eVidence For mstance, 
m the Nottebohm case the Court declared 

the courts of third States, when they have before them an mdlVldual whom 
two other States hold to be their national, seek to resolve the COnflict by havmg recourse 
to mternatlOnal cntena and their prevallmg tendency IS to prefer the real and effectIve 
natlOnality 

The same tendency prevails m the wntmgs of publiCISts and the practice 138 

In the same Judgment, the Court once more called upon doctnne 
111 a SImIlar way "Accordmg to the practIce of States, to arbItral and 
JUdICial deCISIons and to the opmIOns of wnters, natIOnalIty IS a legal 
bond "139 

The somewhat secondary Importance accorded oficlally to the opmIOns 
of pubhcIStS does not, however, fully reflect their actual role m the ascer
tammg customary rules of mternatlOnal law Although fOlmally speakmg 
there are no grounds for awardmg an 111dependant role to the opmlOns 
of pnvate persons, theIr 111formallmportance IS certa1111y stIll conSiderable 
It cannot, of course, be compared to what It was 111 the tImes when the 
doctnne constItuted almost the sole source of 111formatlOn as concerlllng 

136 PCIJ Senes A 10, p 26 
137 Ibld, A 1, P 28, B 6, p 36, A 6, p 20, AIB 41, p. 45 
138 ICJ RepO/ ts 1955, p 22 
139 Ibld, p 23 
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international law, as concerning the practice and as concerning opinions 
of governments. 140 This kind of importance of the doctrine has gone, 
it seems, for ever. The role of contemporary doctrine, however, has not 
diminished, but has rather changed its character. The writers simply relieve 
the judge, and, in general, all those whose task is to solve problems of 
international law. In particular, writers supply ready answers to the ques
tion as to whether a certain customary rule of international law is already 
(or still) binding. Such opinions, when they originate from writers of 
high reputation and if, still more important, they are convergent, their 
persuasive force is such that they cannot be disregarded. Undoubtedly, 
the members of the Court, even no appropriate mention is made in the 
records, make full use of such evidence. 

The importance of doctrine is no longer based on certain individual 
celebrities, but above all upon the concordant opinions of writers repre
senting various legal and social systems. 141 An expression of this trend 
may be found in Subparagraph led) of Article 38 where "publicists of 
various nations" are referred to. The Court has never called on the opinion 
of a single author but always on that of a majority of publicists. Only 
in the pleadings of the parties and in separate opinions have individual 
writers been cited, and most frequently precisely to defend an individual 
view adopted by one party or Judge. 

Since the creation of the International Law Commission, one might 
even speak of a sort of rennaissance of the authority of doctrine, not 
only as evidence of customary international law, but also as a law-creating 
factor. This Commission composed of twenty five most highly qualified 
experts, mainly professors of universities of various countries, has been 
entrusted with the task of codification and development of international 
law. The choice of the members is made on a geographical basis, hence 
they are almost oficially representatives, at least of certain regions and 

140 See HUBERT, Prawo, v. I, p. 208. 
141 GIANNI writes: "Quelques-uns des anciens publicistes comme Grotius, Byn

kershoek, etc., ont ete suivie comme autorite indiscutable en ce qui concerne la preuve 
du droit international ... Par contre, aujourd'hui, un consentment d'opinions ou un 
grand nombre de temoignages concordants sont indispensable pour prouver une regIe 
de droit ou une coutume en vigueur." GIANNI, p. 149. 
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legal systems. 142 The Commission itself also takes into account the opi
nions of writers. Sometimes it even uses as a basis projects elaborated by 
famous scientific institutions and invites the professors directing such 
reasearch groups to give necessary information on certain problems. 143 

It is hardly possible, then, to overemphasize the correctness of Pro
fessor Schwarzenberger's opinion that "to state the law is predominantly 
a scientific function." 144 

THE PROBLEM OF HIERARCHY AND COMPENSATION OF EVIDENCE 

The absence of any appropriate indication in the Statute of the Court, 
and the freedom enjoyed by the Court in the choice and evaluation of 

142 See Articles 1 and 8 of the Statute of the United Nations International Law 
Commission. 

143 For example, the discussion referred to above was based on the working paper 
by HUDSON, at that time professor at Harvard University. In this paper, he invoked 
the alleged unanimity of the doctrine, citing in the footnote systems and manuals of 
fifteen writers from all over the world. YILC 1950, v. n, p. 26. See supra, p. 43. The 
Commission repeatedly invited professors from Harvard in order to obtain more detailed 
explanations as to the draft-schemes of what is known as the "Harvard working group," 
considered by the Commission. YILC 1956, v. I, p. 228, 248; ibid., 1959, v. I, p. 147; 
ibid., 1961, v. I, p. 195-6. Parenthetically, one should add that the Commission's basing 
itself upon private draft-scheme proposal by the Harvard Group was objected to by 
certain members of the Commission on gronnds of insufficient consideration having 
been given also to other views. Ibid., 1957, v. I, p. 165; ibid., 1959, v. I, pp. 147-153. 

144 SCHWARZENBERGER, Manual, p. 148. In addition to opinions of writers, refe
rence should be made to the evidence of customs supplied by private persons. Since, 
as already indicated in Chapter Two, the conduct of individuals may also in certain 
circumstances contribute to the formation of international customs, there is no gronnd 
for excluding the evidence supplied by private persons as evidence, for instance, of 
international practice, and hence also international customary rules. As an example 
from the practice of the Court may be cited the Advisory Opinion concerning the Juris
diction of the European Commission of the Danube, where the Court based the existence 
of customary jurisdiction of the Commission on the section of the Danube to Braila 
upon investigations carried out by a Special Committee of the League of Nations, which 
in turn took as a basis "the hearings and enquiries on the spot" PCIJ Series B 14, pp. 16-
17. A concrete example of utilization of such evidence was given by Hudson in the Inter
national Law Commission. As director of the Harvard Research Centre, he sent out 
research workers to interview pearl fishers on the customs existing in the Persian Gulf, 
since there were no written materials on this subject. YILC 1949, p. 233. 
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evidence of customary law, do not give any ground for admitting any 
formal hierarchy of the kinds of such evidence. For example, the enumera
tion of judicial decisions before the opinions of publicists in Subparagraph 
led) of Article 38, though certainly not accidental, is not sufficient to 
describe it as an evaluation of means of determination of legal rules. 145 

We may, however, accepting certain criteria, endeavour to arrange 
the most important kinds of evidence from the point of view of their 
anticipated probative value. Such an arrangement of evidence according 
to probative value is very common in legal practice. It is a truism that 
one kind of evidence for stating a fact is more reliable, "stronger," than 
another. In the case of international customalY law, the evidence deriving 
from the State, against which the rule ascertained is to be opposed, will 
certainly be more convincing than evidence of other origin. A decision 
of an international court will have more authority for both parties than 
that of a national court of a third State. The consonant opinion of the 
majority of publicists of various nations has today a much greater pro
bative value than the opinion of the minority in ascertaining a customary 
rule. 

Such estimates of evidential force are, however, only presumptions, 
which in concrete cases may be abolished by a variety of additional cir
cumstances, for instance, the date of origin of the evidence. It is also very 
doubtful whether a court or tribunal would rank a decision of an interna
tional tribunal composed of arbiters not being experts in international 
law higher than a decision of a national court enjoying a considerable 
reputation in international relations. 

In the postwar literature, the hierarchy of evidential material- strictly 
speaking, of "law determining agencies," has been discussed by Professor 
SCHWARZENBERGER.146 

145 Only Lapradelle in the Advisory Committee of 1920 stressed the superiority 
of the importance of jurisprudence over that of the doctrine, because, in his opinion, 
"the judge in pronouncing sentence had a practical end in view." Committee, p. 336. 
Professor Schwarzenberger compared this difference to that between "practicing shoo
ting with dUlllffiY ammunition at a wooden target and firing in earnest with live ammu
nition at a living target." SCHWARZENBERGER, International Law, p. 31. 

146 SCHWARZENBERGER, International Law, p. 28. 
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As starting point, he has chosen the situation of a legal adviser to 
a Foreign Office, charged with the task of drafting a diplomatic note which 
turns on a controversial issue of international customary law. In the 
event of the dispute being submitted to arbitration, the evaluation of 
conflicting evidence arises. Professor Schwarzenberger maintains that 
the greatest importance should be attached to the criteria of objectivity, 
international outlook and technical standards. 147 

There is no doubt that these criteria seem at first glance conclusive 
as regards ascertaining international general customary law in the ab
stract. They are in fact, however, only secondary from the point of view 
of persuasive force in respect to the other party in the dispute-and that 
111 practice is most essential. In practice, the criterion of will of the parties 
will be decisive. For instance, a document showing that the party itself 
recognized a certain customary rule, or that it refused such recognition 
will be conclusive. If, then, it is proper to speak at all of a hierarchy of 
evidence as to customary rules, in a manner similar to the case of arran
gement of kinds of rules in Article 38 of the Statute of the Court, the actual 
cliterion is the degree of objectivation of the will of the parties. In fact, 
the more an evidence testifies the acceptance of a certain rule or practice 
by the States concerned, the stronger it is. Confirmation of this criterion 
may be found not only in the practice of the Court in settling concrete 
cases, but also in ascertaining general international customary rules for 
codification purposes by the International Law Commission. 

In connection with ascertaining international customary rules, 
there is emerging, it seems, another regularity which might be called 
compensation of evidence as to elements of custom. This consists in mutual 
compensation of evidence as to the element of practice and that of its 
acceptance as expression of law. In other words, strong evidence of the 
element of practice dispenses with the necessity to provide strong evi
dence of acceptance of that practice as an expression of law. And vice 
versa, when there is strong evidence showing that the States concerned 
accepted a certain practice or rule, little evidence of practice will suffice. 

This regularity is a logical consequence of the relation which exists 
between the two elements of international custom. 148 A long and rich 

147 Ibid., p. 28-30. 148 See supra, Chapter Four. 
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practice gIVes sufficient ground for presumption that it has been accepted 
as an expression of law. Whereas express declarations by States that 
they recognize a rule or practice diminishes the role of practice. 149 

It is clear that the phenomenon of compensation of evidence of mter
national customary law still requires verification by reference to a greater 
number of cases. Jurisprudence to date seems to confirm this relation 
in the sense that the Court has ceased to require evidence of acceptance 
as law when the evidence of practice has been irrefutable. 150 On the other 
hand, for instance, Mr. Sandstrom indicated in the International Law 
Commission that long practice is unnecessary when opinio juris is suffi
ciently strong. 151 

149 Professor SORENSEN sees a sunTlar relatIOn between the duratlOn of a practIce 
and the number of particlpatmg States: "L'envergure et l'ancICnnete de la pratique 
semblent se fondre en une unite, de sorte que la pratIque SUlVle par une grande majonte 
d'Etats suffit pour la creatlOn d'une coutume, meme d'ongme assez recente: d'un autre 
cote, une pratique de grande anclennete n'a peut-etre besol11 d'autant d'adherents ' 
SORENSEN, Les SOUl ces, p. 102. See also LUKIN, pp 80-81. 

150 For I11stance, 111 the Fi ee Passage case the Court declared:" the Court IS, 

111 VIew of all the circumstances of the case, satisfied that that practice was accepted as 
law by the Parties "ICJ Reports 1960, p. 40. 

151 YILC 1950, v. I, p. 6; see supra, p. 47. 



CHAPTER SIX 

THE BASIS OF THE BINDING FORCE OF CUSTOMARY RULES 
OF INTERNATIONAL LAW 

INTRODUCTORY NOTE 

Problems involving the basis of binding force of law in general do not 
belong to the doctrine of international law sensu stricto, but to what is 
called its philosophy. 1 One question however requires always clear 
answer: What is the criterion of belonging to law, or, in other words, 
where is the dividing line between law and non-law? 

The foregoing considerations based on highly representative source 
material lead to the conclusion that in the case of international customary 
law this criterion boils down to presumed acceptance of a practice as an 
expression of law. Among customary rules of international law can be 
reckoned only those rules as regard which, taking into account factual 
circumstances, it may be presumed that they have been accepted by the 
States concerned. The criterion of belonging to customary law consists, 
then, in the presumption of the will of the subjects to be bound by the 
rule of law. 

n is not within the scope of the present study to deal with the doctrinal 
problems of what is called the essence of international law, its relation 
to casual reality, and far less, with the old dispute between positivists 
and naturalists of various schools. We therefore propose to limit ourselves 
to mentioning a few arguments which in our opinion are most convincing 
as to the criterion of presumed acceptance as being a criterion of belonging 
to international customary law, and to the criticism of most frequent 
objections raised against that criterion. 

1 See s. HEILBORN, "Les sources du droit international," ReAD!, v. 11 (1926-1), 
p. 12; KOPELMANAS, Essai, p. 102; BRIERLY, The Law, p. 55; KUNZ, The Nature, p. 663. 
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SOME ARGUMENTS IN FAVOUR OF PRESUMED ACCEPTANCE 

In seek1l1g conv111c111g arguments 111 favoUl of the CrIterIon of presumed 
acceptance It suffices to 111dIcate what may be called the whole 111ternatIOnal 
Ieahty of today, the core of wluch consIsts 111 the co-exIstence of more 
than one hundled and ten States equal before the law, consIderIng them
selves bound exclusIvely by theIr own soveleIgn wIll 2 The whole mecha
lllsm of modern 111ternatIOnal lIfe IS based prIncIpally on treatIes, hence 
on the active wIll of the States concerned Almost everyth111g possIble 
to be achieved for the progress and development of collaboratIOn of States 
has 111 the course of the last hundred years been based, at least fOlmally 
upon free acceSSIOn of the members of the 111te111atIOnal SOCIety F111ally 
whatevel Op111IOD mIght be held as regards the prInCIple of sovereIgnty, 
It IS 111dlsputable, that, so far, there are no serIOUS 111dlcatIOns that any 
State IS Ieally 111clIned to lenounce Its exclusIve lIght to take declSlons 
on ItS own fate, hence, also upon the lUles whIch ale to bmd It The volun
taIY creatIOn of common agencIes and the JOll11ng of them by States m 
theIr own 111telest 111 no way weakens the above assertIOn, but, on the 
contlalY, confirms It 3 The degree 111 wluch the Governments of States 
great and small, old and new ale reluctant to make any conceSSIOns from 
their formally unltmlted wIll, may be seen 111 the notOrIOUS dIfficultIes 
encountered by the codIficatIOn of lllternatIOnal law and the unWIllIngness 
to submIt to lllternatIOnal adjudICatIOn 4 Furthel, the very codIficatIOn 
the success of whIch depends prnnanly on the consent of States concerned 
IS a confirnlatlOn of the cl1tenon based on the WIll of States For, there 
ale no reasons to admIt that customary rules, whose bllld111g force IS the 
same as that of conventIOnal 1 ules, could bllld States WIthout at least 
then plesumed consent 5 

In such a SItuatIOn, to reject presumed acceptance as a CrItellon of the 
fact that cl 1 ule belongs to mternatIOnal customary law would equal de-

2 See e g EHRLICH PI awo, p 6 
3 See SLHWARZEl\BERGER, Manual, p 11 
4 If we confront the ObjectIOns sometImes raIsed agamst the pnnclple of SO\ ereJgnty 

WIth the actual practIce of States, It IS hardly possIble to lesIst the IhlpIeSSIon that tpe 
lepresentatlves of such opmIOns have onl) the sov('relgnty of other States m mmd
that IS, WIth the exceptIOn of theIr own country 

5 See e g GOULD, pp 154-155 
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parture from realIty and, consequently, would do harm to the authonty 
of the doctnne of mternatlonal law and to that of law Itself. Attempts 
consIstmg m acceptance of wIshes or abstract consh uctlOns as real facts, 
or m IlltlOduCIllg cntena which ale unvenfiable and unacceptable on 
a world scale, 111 place of the well tned cntenon of pIesumed assent IS 
pleclsely one of the reasons for the dechne 111 populanty of the doctllne 
111 mternatlOnal law. 6 

Wnters who completely reject the cntenon of WIll m the theory of 
mternatlOnal customary law, ale, however, few. As Professor MacGlBBo'-< 
has p0111ted out, not only courts, but also many authors attnbute greatel 
and greater value to the clltenon of consent, acqUIescence or recogmtlOn
hence wIll 7 Moreover, here also, III the dlSCUSSlOn on the bases of the 

6 Recently, the sItuatlOn 111 thIS respect has been expresslVelv charactenzed by 
Kerley" we must recogl11ze that efforts to secure for 111ternatlOnallaw a lOle beyond 
that WhICh the world communIty IS WIllmg to accord It weakens, rather than strengthens, 
the over-all Impact of mternatlOnal law on world affaIrs If our efforts are not related 
to a reahstIc appraisal of what the rest of the world commul11ty IS w1l1mg to accept from 
us, the mternatlOnal lawyels of the world may become a group of old men, sIttmg at 
the sIdehnes of world events, tellmg herOIC stones to each other" Ernest L KERLEY, 
"Ul11ted NatlOns ContnbutlOn to Deve10pmg InternatlOnal Law," Proceedl11gs 1962, 
p 105 See also Ju11us STONE, Legal Controls of InternatIOnal ConflIcts, London 1954, 
p VIII, Josef KUNZ, "La cnse et les transformatIons du drOIt des gens," RCADI, v 88 
(1955-II), pp 40-41, lbld, "The Changmg SCIence of InternatlOnal Law," AJIL, v 56 
(1962), pp 488, 493, Mlchel VIRALLY, "Le dIOlt mternatlOnal en questlOn," Al elm e:, 
de Phllosophle du DrOit No 8 (1963), pp 147, 163 Cf BENTZ, p 85 

7 "Not only mUll1clpal and mternatlOnal tnbunals, but many WrIters also have 
eschewed an elaborate approach 111 theIr search fOl the legal baSIS of the customary 
rules WhICh they were called upon to apply to approve In the place of sOphistIcated 
analYSIS there may be found more often than not a deCIded tendency to attubute the 
greatest weIght to consent 111 one form or anotheI as a determmant AttentlOn may be 
dlawn to some of the 111stances III which pLLbhclstS and tnbunals have been satisfied 
of the eXIstence of an 111telnatlonal custom almost wholly by refeIence to the test of 
consent, express or III form of acqUlescence MacGIBBoN, Customary IntelnatlOl1al 
Law, p 138 The tendency to push the cntenon of will forwatd to the first place m the 
theory of mternatlOnal custom IS a consequence of the new structure of lllternatlOnal 
SOCIety and of the mfluence of SOVIet wnters COHEN-JONATHAN, p 123 For example, 
Professor TUNKIN defines 111ternatlOnal law as follow, "We define the contemporaty 
generalmternatlOnallaw as a system of norms created by agreement (express or taCIt) 
of States, Iegulatmg relatlOns between them 111 the process of collaboratlOn and com-
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bmdmg force of customary mternatIOnal law, the term "source of law" 
used m vanous meanmgs constItutes the most senous source of mIscon
ceptIOns, m partIcular, the confoundmg of the cntenon of belongmg to 
law-that IS, the delImItatIOn of law and non-law-wIth the fact as a result 
of WhiCh the law anses To accept presumed wIll as a cntenon of the fact 
that a rule belongs to customary law by no means ImplIes that the wIll 
of States creates that law 8 ThIS IS the case only m conventIOnal law 
To accept the cntenon of presumed acceptance means only that m the 
event of a dIspute concermng the bmdmg force of a customary rule the 
eXIstence (01 non -exIstence) of presumed consent of the States concerned 
to a rule wIll be declSlve 

Arguments support111g the cnteIIOn of presumed acceptance 111clude 
another one of partIcular Importance 111 the present structure of mterna
tIOnal SOCIety, whIch IS charactenzed by co-eXIstence of States of essen
tIally dIfferent soclal and economIC systems, and whose peoples have 
dIfferent traditIOns and creeds ThIS argument IS the fact that the cntenon 
of presumed acceptance IS relatIvely clear, comprehensIble 111 every corner 
of the world, tI uly democratIC, venfiable, and therefore acqumng the 
confidence of the governments of all States Thus thIS cntenon seems to 
give the bIggest, If not umque, chance of functIOl1lng of 111ternatIOnal 
customary law 111 an IdeologIcally dIVIded world 9 

petltIOn WIth the aIm of ensuIlng peaceful co-eXIstence, expressmg WIlls of the rulIng 
classes of States (relatIOn of thIS WIll to the wIll of the people bemg condltloned by the 
class nature of each partIcular State), enforcement of these norms bemg ensured by 
measures undertaken by States mdlVldually or collectlVely" Gngory I TUNKIN, "The 
Role of InternatIOnal Law m InternatIOnal RelatIOns, Volke!! echt und ! echthches Welt
hz/d, Festschnft fUl Alfred Verdross," Wlen 1960, p 301 

8 Professor SCHWARZENBERGER speakmg m favour of the consensualmterpretatIOn 
of mternatIOnal law to the exclusIOn of natural law, mternatIOnal moralIty, etc, as 
formal means of law-creatmg, rIghtly stressed that 'ThIS view of the matter does not 
mean denymg the formatlve mfiuence of any of these agencles as metalegal factors whlCh 
have aSSIsted 111 shapmg 111ternatIOnal .law and, 111 more than one way, contmue to exer
cise a conSIderable mfiuence" SCHWARZENBERGER, InternatIOnal Law, p 5 

9 Professor TUNKIN wntes "As to difference of IdeologIes, such dIfference has 
always eXIsted True, tills difference at present IS profound But when States agree on 
recogmtlOn of thIS or that norm as a norm of 111ternatIOnal law they do not agree on 
problems of Ideology They do not try and should not try to agree on such problems, 
for mstdnce, as what IS mternatlOnal law, what IS ItS SOCIal foundatIOn, ItS sources, what 
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Among the most frequent objections raised against the conception 
of international law as being based upon the presumed acceptance hence 
will of States, reference should be made to the charge of its being fictive. 

Criticism of this kind, if it refers to the equation of customary law 
with tacit convention, seems to be justifiable. For international customary 
law differs essentially from conventional law. While in treaty law, in 
general, the active will of States aims at changing the reality, the essence 
of customary law lies in certain factual uniformity in international rela
tions which is ratified only by means of acquiescence. To argue, then, 
that a customary rule binds because States have concluded a tacit con
vention is a fiction, except when true tacit conventions are at stake-that 
is, conventions differing from ordinary treaties only in form, for instance, 
by replacement of words by signs. 10 

In other cases, the charge of being fictive is, it seems, a misconception 
or at least a marked exaggeration. The misconception consists in that the 
charge concerns the motive for which States obey customary law and not 
the criterion of the fact that a rule belongs to international customary 
law. To state that only those rules are rules of international customary 
law which have been tacitly recognized as such, does not mean that Sta
tes follow those rules simply because they have agreed to those rules. 
The motives of such adherance may be various-for example, fear for 
reciprocity or other considerations having little in common with law. 
But, in the event of a dispute on the question as to whether a certain rule 
binds a certain State as a legal rule, nobody's conviction, subjective inter
est, or other, more or less high-brow criteria will be decisive, but precisely 
the existence (or absence) of presumed acquiescence in the rule. 

The alleged fictional nature of the conception of international custo
mary law as being based upon presumed acceptance lies, in the opinion 

are the main characteristics of a norm of this law, etc. They do agree on rules of con
duct." TUNKIN, The Role, p. 296; see Tunkin., Voprosy, p. 7. Otherwise a similar idea has 
been presented by Professor Wright: "The world is so small and war is so destructive 
that if international law is to function at all in giving security it must rest on principles 
which all accept." WRIGHT, The Strengthening, p. 52. 

10 See Strupp, p. 303. 

K. Wolf1<e: Custom in Present ... 11 
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of some authors, above all in the fact that customary rules are said to 
bind automatically also those States which neither participated in their 
creation nor accepted them. 11 This argument" also can easily be refuted. 

To endorse the criterion of presumed acceptance does not mean that 
all States which are bound by a given customary rule must participate 
in the whole process of formation of the custom. It suffices that they engage 
in the already ripe practice. This is the case when a newly emerged State 
begins to participate in international life, or when an old State enters 
into a new situation. An example here is when as a result of territorial 
changes, a State obtains access to the sea and by its conduct creates a pre
sumption of acceptance of already existing customary rules of maritime 
law. Such an interpretation of the binding force of customary rules is not, 
as Professor Kelsen holds, a fiction,12 but corresponds entirely to reality. 
The misunderstanding, it seems, lies in that ex definitione the presumption 
of acceptance of practice as an expression of law does not require any 
express declaration. In the latter case, it would be rather a sort of treaty 
or formal (and not customary) accession. The presumption of acceptance 
results simply from acting as do other States, already bound by valid custo
mary rules. The presumption of acceptance of existing rules arises imme
diately from every action undertaken by the government of a State. Already 
the sending off or receiving of the first diplomatic envoy, hoisting a flag 
on a small boat, or fastening of a buoy on the territorial sea, all such acts 
constitute a visible and univocal evidence of presumed acceptance of the 
existing customary rules of international law. 

Similarly as with the case of a State applying for recognition, it is 
not difficult to see here even an express recognition of the existing law 
en bloc. It is a generally accepted condition of recognition of a newly emer
ged State that it must demonstrate its intention to conform to the existing 
international law. 13 Article 4 of the United Nations Charter in this respect 

11 See, for instance, BASDEVANT, Regles, p. 515; KELSEN, Principles, p. 311; BRIERLY 

The Law, p. 53; Sir Gerald FITZMAURICE, "The General Principles of International Law 
Considered from the Standpoint of Rule of Law," ReADl, v. 92 (1957-II), pp. 16, 17, 
40, 46; ibid., Some Problems, p. 157. 

12 KELSEN, Principles, pp. 312-313. 
13 "As a rule, States are recognized only when there is no doubt as to ... their willing

ness to subordination to general international law." EHRLICH, Prawo, p. 143. 
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reflects only existing views and practice. In general, newly emerged States 
-strictly speaking their governments-do their utmost to convince the 
other States of their sincere intention to conform to the established rules 
of co-existence; otherwise they have serious difficulties in gaining ad
mission to international community.14 

In this factual necessity of submission to existing customary rules 
one might, of course, see a system of rules which bind irrespective of the 
will of States. It would, however, be much closer to the reality to assert 
that States simply want to conform to existing law out of pure conve
nience, although sometimes perhaps a contre-coeur. This relates, in fact, 
not only to customary law but also to multilateral conventions. Since 
no one would deny that the latter do not bind automatically and that 
newly emerged States may, formally speaking, refuse accession to them. 
In practice, however, such a possibility is often illusory. For example, 
it is impossible, on account of extra-legal reasons to refuse a la longue 
accession to the Universal Postal Union or to the International Tele
communication Union. 

If the recent revolutionary changes in the structure of the society of 
States have not yet brought about essential changes in the existing custom
ary law, that is only because of the relative political and economic 
weakness of the new States. The situation is, however, changing rapidly. 
New States no longer confine themselves to tacit approval of the legal 
status quo, but more and more urgently insist on active participation in 
the creation and revision of international law. It is even conceivable that 

14 Sir Gerald FITZMAURICE, justifying the automatic binding force of customary 
international law in relation to newly emerged States, compared their legal status to 
that of a new borne child in municipal law. FITZMAURICE, The General Principles, p. 46. 
This comparison is not a very happy one. The present international society, even approxi
mately, cannot be compared to a State. But, even admitting such an analogy, the situa
tion of a new-borne infant and of a new State is entirely different. A new State emerges 
to some degree of its "own initiative" at once having full rights as an "adult" subject 
of international law. On the other hand, an adult citizen in a democratic country is co
administrator and co-legislator; in other words, it depends also on his will, what law 
IS to bind him. Even more important is the difference consisting in the fact that a new
borne child becomes national de jure, whereas a new State must apply for recognition. 
If then a comparison is sought, the status of a newly emerged State resembles rather 
that of an adult individual applying for citizenship. 
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such a newly recognized State or group of States might refuse recognition 
of a customary rule which they consider unjust, and that such reservation 
would be. expressly or tacitly accepted by other States. 15 

Certainly, as long as the functioning of international law depends 
formally and factually on the consent of States-hence, as long as that 
law is international law in the traditional meaning-it is hardly possible 
to speak of its automatic validity.16 

The most serious objection-at least so it seems-against the criterion 
of presumed acceptance is a logical one. It maintains that this criterion 
leads to a vicious circle, since, it is said, it must be based also upon the 
will of States. 17 This is no place for detailed analysis of objections of this 
kind. Suffice it to indicate that similar objections might be raised against 
other criteria. The acceptance of a hypothetical rule, the idea of justice, 
feeling of a duty, conviction of conformity with law, etc., do not safeguard 
against a vicious circle or other logical £law. On the other hand, acceptance 
of such criteria involves departure from the reality which law must serve. 

Paraphrasing the classic statement by Judge Holmes, it might be 
said that law is based not on logic but on experience. 18 The criterion of 
belonging to law does not itself belong to law, and hence does not neces-

15 " ... the authority of the existing customary international law has been strained, 
particularly since the greater part of the evidence of accepted custom habitually relied 
upon by international lawyers relates to the customary practice of the original members 
of the international community whose authority in every sphere the new an newly in
fluential members of the international community are inclined to challange." JENKS, 
The Common Law, p. 29; see ibid., pp. 65, 74, 79, 84. See CASTANEDA, The Underde
veloped Countries, pp. 40-41; ANAND, Role, p. 387; EHRLICH, Suwerennosc a morze 
w prawie mifIdzynarodowym, Warszawa 1961, p. 9. See also the pronouncement by 
Professor Ago in the United Nations International Law Commission. YILC 1961, v. I, 
p.249. 

16 "If an undevoidab1e excessive reliance upon consent, and in consequence, upon 
good will and good faith, exposes international law to the will of the least law-abiding 
of the governed to a greater degree than municipal law, the situation is one which states
men and idealists must contend as long as the international law remains a community 
of sovereignties." GOULD, p. 155. 

17 See SORENSEN, Les sources, pp. 14-17; BRIERLY, The Law, p. 54. 
18 "The life of the law has not been logic; it has been experience." See Benjamin 

N. CARDOZO, The Nature of the Judicial Process, New Haven 1955, p. 33; see also 
WRIGHT, The Strengthening, p. 287; VISSCHER, Theorie, pp. 9-10, 88. 
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sarily depend on anybody's will. It is simply a fact ascertained in the me
chanism of international relations, originating in the totality of conditions 
which constitute what is called international reality. 19 

Further, modern writers condemn legal positivism as a whole-hence, 
also the conception of international customary law based on the presumed 
will of States-to the effect that it is allegedly indifferent to moral values, 
reactionary, formalistic and static, and as such holding up progress in 
international relations. 2o This criticism seems also to be exaggerated. 
Anyhow, the requirement that customary law should be based on presumed 
acceptance by no means implies indifference to moral values. It only pre
vents formal forcing of moral criteria upon others. The charge of holding 
up progress is here a typical symptom of naivete, common even with 
the most eminent scholars. It amounts to blaming effects instead of causes, 
and leads to the conviction that in this case it would suffice to change the 
effects, the conception of international customary law, to change the 
international reality. It is obvious that it is not this or that conception 
of law which is to be blamed for unsatisfactory progress in international 
relations. And a change of such conception cannot by itself improve these 
relations. There is, on the other hand, no doubt that by accepting criteria 
and postulates excessively detached from actual conditions would bring 
about effects which would be the opposite of progress-namely, complete 
neglect of law (and judicial organs), which would become the proverbial 
dead letter. 21 

International law, if it is to be a factor of true progress in interstate 
relations, must be based upon better and better learning, and universal 
understanding of the mechanism of international life, especially of the 
rapidly growing interdependence of peoples. Such learning and under
standing would contribute most effectively to voluntary creation of and 
obedience to rules of collaboration by the States for their individual and 
at the same time the common, good. 

19 Cl GrnL, pp. 62, 81-83; AGO, Science, p. 942. 
20 See criticism of positivism by Professor VISSCHER (Theorie, pp. 9-10, 71-73). 
21 The history of recent decades provides adequate confirmation of this fact. 



CONCLUSIONS 

The investigations here undertaken have shown that it is difficult to 
speak yet of the existence of a full, generally accepted conception of custom 
in international law. We may at most state a more or less pronounceq 
convergence of views on a few fundamental problems of international 
custom and customary rules. 

Such convergence of views is emerging now, for example, as regards 
the key problem of elements of international custom. Generally binding 
conventional rules, the jurisprudence of the W orId Court and writers 
agree that the existence of international custom requires the existence 
of two elements: an appropriate practice and its acceptance by the States 
concerned. 

The element of practice consists mainly in a certain uniformity in the 
conduct of States, which cannot however, be described in advance in 
abstracto. Clearly, it must be such a practice as gives rise to presumption 
that it has been accepted by the States concerned as a binding conduct. 

The requirement of acceptance of practice, still frequently defined 
by writers by means of the term "opinio juris sive necessitatis," increasingly 
amounts to tacit toleration of the practice. 

Subparagraph l(b) of Article 38 of the Statute of the Court, which 
has been without amendment since 1920, does not fully correspond to 
prevailing views and practice. In addition faulty wording-since not 
customary rule (wrongly called here "custom") is evidence of customary 
rule-there is no ground for limiting practice to "general practice" since 
the Court itself has recognized particular customary rules. 

Information available concerning the process of the arising of inter
national custom is still meager. It seems certain, however, that it is a com
plex, continuous and spontaneous process. Very generally speaking, it 



consists in mutual claims being raised by States in the form of accomplished 
facts of conduct, and in the attitude to such claims demonstrated by their 
toleration or rejection. Toleration of accomplished facts may lead, with 
the passage of time, to the formation of customs and hence to binding 
customary rules. It might be said briefly that international custom arises 
from collaboration and competition between States. It is impossible, 
however, to lay down rigid conditions as to the formation of custom. 
For instance, the opinion prevailing until recently to the effect that this 
process is slow has lost its validity. Along with the rapid acceleration and 
enrichment of international intercourse, there is taking place an accele
ration of the formation of international custom. Among factors which 
nowadays play an especially important role in the process of formation 
of customs should be included the activities of the W orId Court, of the 
International Law Commission, and of numerous international organi
zations. 

Among conclusions referring directly to customary rules of international 
law, reference should be made to the final acceptance in practice and doc
trine of particular customary rules of such law binding even only two 
States. Universal practice is not a condition of the universal binding force 
of a rule. Practice by a part of States suffices if it is presumptively accepted 
by other States. It also seems useful to distinguish special customary rules 
which constitute a right of one or several States against the whole of 
international society (fOl example, historic bays). The same concerns the 
distinguishing of customary rules regulating a certain section of interna
tionallife for the first time from those which amend or abrogate old rules. 

As to the relation of customary rules to conventional rules of inter
national law, it must be stated that they differ essentially. While con
ventional rules are created by the active, distinctly manifested will to 
regulate a certain section of international relations, the customary rule 
is based upon a section of those relations actually regulated by practice. 

The dividing line between customary and conventional rules of inter
national law, however, is not sharp. There are more and more rules of 
international law to the validity of which elements both customary and 
conventional contribute. It is, therefore, appropriate to discern rules 
of yet a third kind in international law which might be called intermediate 
rules. 
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There are no grounds for opposing what are called the "general prin
ciples of law recognized by civilized nations" to customary rules, since 
the former, as rules of law to be applied by the Court, must fulfil (and 
actually do fulfil) the conditions of customary rules. 

The relation of customary rules to decisions of international orga
nizations depends on factors to which such decisions owe their binding 
force. For instance, decisions binding by virtue of the statute of the orga
nization, from the point of view of their relation to customary rules, are 
equivalent to conventional rules. While not binding resolutions (recom
mendations) which have been performed in the practice without formal 
ratification by the member States may be reckoned as typical intermediate 
rules. 

For the administration of international law, the ascertaining of cus
tomary rules is particularly important. It embraces such functions as 
ascertaining the fulfilment of individual elements of custom and the content 
and range of validity of the corresponding customary rule. It is indis
putable now that there are no restrictions whatsoever in the choice of 
means of ascertaining (hence, of evidence) customary rules. It is also 
impossible to give a full enumeration of facts which may have any signi
ficance for such ascertaining a rule as evidence of individual elements 
of custom as a result of which the rule binds. In view of the fact that the 
proof of the element of presumed acceptance is very difficult, the Court 
has most frequently resigned from it altogether, accepting the fulfilment 
of that element by virtue of investigation of the practice itself and the 
ascertainment of absence of protest against it. 

The growing necessity of peaceful collaboration between all nations, 
in spite of the differences dividing them, has pushed somewhat to the 
background, it seems, the endless doctrinal disputes concerning the basis 
of international law. The jurisprudence of the Court, the activity of the 
International Law Commission and, in general, the whole international 
reality, which consists in co-existence of more than a hundred and ten 
States, formally independent and equal before the law, which still consider 
themselves bound "exclusively by their _own sovereign will," indicates 
that the only truly universally accepted criterion of the appurtenance 
of a customary rule to international law is the presumed acceptance of 
the rule by the States concerned. 
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Certainly, this criterion presents theoretical difficulties. Difficulties 
involved in other criteria are no less, however. Whereas the criterion of 
appurtenance to international customary rules based on presumed accept
ance of States, being truly democratic and comprehensible in every corner 
of the globe, arouses the confidence of all peoples. 

In the present international community, only practice which is acqui
esced in by the States concerned may give rise to customary rules of 
international law. 



APPENDIX 

Drafts of Subparagraph l(b) of Article 38 of the Statute of the International Court 
of Justice 

Proposal by Baron Descamps (Committee, p. 306) 

la coutume internationale comme 
attestation d'une pratique commune des 
nations, acceptee par el1es comme loi. 

... international custom, being practice 
between nations accepted by them as 
law. 

Amended Text Submitted by Mr. Root (Ibid., p. 344) 

see supra see supra 

Proposals Presented by the President (Baron Descamps) and Lord Phillimore, as Amen
ded by Mr. Ricci-Busatti (Ibid., p. 351) 

... la coutume internationale, comme 
attestation d'une pratique commune des 
dits Etats, acceptee par eux comme loi. 

. . . international custom as evidence of 
common practice among said States, 
accepted by them as law. 

Root-Phillimore Plan (Ibid., p. 548) 

La coutume internationale comme attes
tation d'une pratique commune des 
nations acceptee par elles comme loi. 

International custom, as evidence of 
a common practice in use between nations 
and accepted by them as law. 

Text Proposed by the Drafting Committee, of a Draft Scheme for 
the Establishment of a Permanent Court of International Justice 

(Ibid., p. 567) 

. .. la coutume internationale, attestation 
d'une pratique commune, acceptee comme 
loi. 

... international custom, as evidence of 
a general practice, which is accepted as 
law. 



see supra 

see supra 

see supra 
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Text Adopted m First Readmg (Ibld, 666) 

InternatIOnal custom, bemg the reco
gmtlOn of a general practice accepted as 
law 

Draft Scheme (Ibld , p 678) 

mternatlOnal custom, as eVidence 01 
a general practice, whIch IS accepted 
as law 

Fmal Text Adopted by the CommIttee (Ibld, p 730) 

see supra 

Present Text of Subparagraph l(b) of Article 38 of the Statute of 
the InternatIOnal Court of Justice 

see supra see supra 

MezdunarodnYl obycal, kak dokazatelstvo 
vseobscel praktlkl, pnznanol V kacestve pra

VOVOI normy 
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a l'occasion de son LXXieme anniversaire, La Haye 1958 
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YILC - Yearbook of the International Law Commission 
Zarys - Zarys prawa mi?dzynarodowego publicznego, opracowanie zbioro

we pod redakcj<:!: M. Muszkata, Warszawa 1955 
Zeszyty - Zeszyty Naukowe Uniwersytetu Wroclawskiego 
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